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Court of Appeals of the District of Columbia 


No. 6192. 

Eugene Jerome Franklin, Appellant, 

vs. 

i 

United States of America. 


a Supreme Court of the District of Columbia 

I 

At Law. 

i 

No. 75762. 

Eugene Jerome Franklin, Plaintiff, 

vs. 

United States of America, Defendant. 

I 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of ithe Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the abovejentitled 
cause, to wit: 

1 Declaration. 

Filed August 1, 1928. 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 75762. | 

Eugene Jerome Franklin, Plaintiff, 

vs. | 

United States of America, Defendant. 

The plaintiff sues the defendant for that heretofore, to 
wit, on the fifth day of April, 1918, plaintiff enlisted as a 
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E. J. FRANKLIN VS. UNITED STATES OF AMERICA. 


soldier in the Army of the United States of America and 
served therein until the eighteenth day of February, 1919; 
and for that while serving as aforesaid in said Army, 
plaintiff made application for and was granted a policy of 
War Bisk Insurance in the sum of $10,000.00; and for that 
while said policy was in full force and effect, said policy 
being in the custodv of the United States Veterans’ Bureau, 
to be produced at the trial hereof, plaintiff became and was 
permanently and totally disabled from following a sub¬ 
stantially gainful occupation as contemplated by the War 
Risk Insurance Act and by the terms of plaintiff’s said 
policy and because of said total and permanent disability 
plaintiff became and was entitled to monthly payments of 
$57.50 per month on account of the maturing of said policy, 
from and including the month of Februarv, 1919 to and in- 
eluding the month of July, 1928; the said permanent and 
total disability has been continuous since said date; that 
all premiums due and payable under the terms of said 
War Risk Insurance policy were fully and timely paid by 
deduction from the pay and compensation of plaintiff as a 
soldier by the defendant until on or about the Month of 
February, 1919; that plaintiff has been since said month of 
February, 1919 and still is permanently and totally 
2 disabled; that plaintiff filed a claim for his insurance 
with the proper officials or agents of the defendant, 
but that said claim was rejected and disallowed; that the 
defendant through its officials, agents or employees has 
continuously refused and still refuses to pay plaintiff the 

installments due on his said War Risk Insurance Policv; 

• 

that there is a disagreement between the plaintiff and the 
defendant on the said insurance policy; 

Wherefore, plaintiff prays that he recover from the de¬ 
fendant, the United States of America, one hundred four¬ 
teen (114) installments of insurance, being one hundred 
fourteen months at the rate of $57.50 each month from 
February, 1919 to July 1928, both inclusive, amounting to 
six thousand five hundred fifty-five ($6,555.00) dollars, for 
which amount plaintiff prays judgment against defendant. 

EUGENE JEROME FRANKLIN. 


L. HAROLD SOTHORON, 

Attorney for Plaintiff. 
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I 
| 

I, Eugene Jerome Franklin, the plaintiff herein, do 
solemnly swear that I have read the foregoing petition by 
me subscribed, and attached hereto, and know the contents 
thereof; that the facts therein stated are true, an^l those 
facts alleged upon information and belief, I believe to be 
true. 

EUGENE JEROME FRANKLIN. 

! 

Subscribed and sworn to before me this 14 dav cjf July, 
A. D., 1928. ‘ I 

[seal.] THOMAS E. DALEY| 

Notary Public. 

My commission expires March 30, 1930. 

3 Defendant’s Plea to Declaration. 

Filed October 2, 1928. 

****** *j 

Now comes the defendant, the Ignited States of Aiperica, 
by its attornev, Leo A. Rover, United States Attoiinev in 
and for the District of Columbia, and for its plea!to the 
declaration savs: 

1. Defendant admits that Eugene Jerome Franklin^ plain¬ 
tiff herein, while serving as a soldier in the United iStates 
Army, applied for and was granted war risk term insurance 
in the amount of Ten Thousand Dollars ($10,000), abd ad¬ 
mits that premiums were paid thereon to include the [month 
of Februarv, 1919. 

2. Defendant admits that there is a disagreement between 
the Bureau and the plaintiff herein as to plaintiff’s! claim 
for insurance installments. 

3. Defendant denies that plaintiff became and wajs per- 

manentlv and totallv disabled during the month of Feb- 
ruary, 1919, and denies that he is now or ever ha$ been 
permanently and totally disabled. Defendant denied each 
and every other material allegation of the plaintiff’s |decla- 
ration. j 

LEO A. ROVER, j 
United' States Attorney, 
JOHN W. FIHELLY, | 
Assistant United States Attorney. 

Of Counsel: 

A. HINDERLITER, 

Attorney, U. S. Veterans’ Bureau. 

i 

I 
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4 Memorandum. 

November 10,1933.—Jurv sworn. Verdict for defendant. 

Supreme Court of the District of Columbia. 

Thursday, November 16, 1933. 

Session resumed pursuant to adjournment, Hon. Chief 
Justice Alfred A. Wheat presiding. 


It appearing under rule of Court that judgment should 
now be entered on the verdict in this cause, it is so ordered. 

Wherefore, it is considered that plaintiff take nothing 
by this action, that defendant go hence without day, be for 
nothing held and recover of plaintiff its costs of defense 
to be taxed by the clerk and have execution thereof. 

Memoranda. 

December 8, 1933.—Appeal noted—Bond for costs fixed at 
$100.00 or $50.00 cash. 

Time to file Bill of Exceptions extended to December 
27, 1933. 

December 11,1933.—$50.00 cash deposited in lieu of bond. 

December 27, 1933.—Proposed Bill of Exceptions— 
filed. 


5 Assignment of Errors. 

Filed January 2, 1934. 

• •••••• 

Comes now the plaintiff, Eugene J. Franklin, by his at¬ 
torney, and assigns as reversible error the following: 

(1) The Court erred in granting the motion of the de¬ 
fendant for a directed verdict. 

(2) The Court erred in directing a verdict for the de¬ 
fendant. 

L. HAROLD SOTHORON, 

Attorney for Plaintiff. 
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Supreme Court of the District of Columbia, j 

Wednesday, January 31,j 1934. 

Session resumed pursuant to adjournment, Hoiji. Chief 
Justice Alfred A. Wheat presiding. 

I 

«••••#!* 

Come now the parties hereto by their respective attor¬ 
neys of record, and thereupon, the plaintiff by his Attorney 
submits to the Court his Bill of Exceptions takeii at the 
trial of this cause and prays that the same be sighed and 
made of record, nunc pro hove, which is hereby accordingly 
done. 

i 

Designation of Record. 

i 

Filed January 2, 1934. 

i 

*#***## 

| 

Comes now the plaintiff, Eugene J. Franklin, bv| his at¬ 
torney, and designates the parts of the record which he 
desires to have included in the transcript, said part's being 
considered sufficient for the determination of the 
6 questions raised on appeal, namely: 

(1) Declaration. i 

(2) Plea. 

(3) Minute entry of the verdict. 

(4) Minute entry of judgment. 

(5) Memorandum of appeal in open Court, anc^ fixing 
of undertaking on appeal. 

(6) Memorandum of filing of undertaking. 

(7) Bill of Exceptions. ! 

(8) Assignment of errors. 

(9) This Designation. 

L. HAROLD SOTHORONj 

Attorney for Plaifitiff. 

i 

Service of copy of within Designation of the Record ac¬ 
knowledged this 29th dav of December, 1933. 

WALTER M. SHEA i 
Asst. U. S. Attorney in and for 
the District of Colurnbia. 
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7 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 6, botli inclusive, to be a true and cor¬ 
rect transcript of the record, according to directions of 
counsel filed herein, copy of which is made part of this 
transcript, in cause No. 75762 at Law, wherein Eugene 
Jerome Franklin is Plaintiff and United States of America 
is Defendant, as the same remains upon the files and of 
record in said Court. 

In testimonv whereof, I hereunto subscribe mv name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 26th dav of Februarv 1934. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

8 In the Supreme Court of the District of Columbia. 

Filed Dec. 27, 1933. 

At Law. 

No. 75,762. 

Eugene J. Franklin, Plaintiff, 

vs. 

United States of America, Defendant. 

Notice. 

To Walter M. Shea, Esq., Attorney for Defendant: 

Please take notice that the within Bill of Exceptions 
will be called to the attention of and submitted to the Court 
on January 31, 1934, at 10 o’clock A. M., or as soon there¬ 
after as counsel can be heard, for the purpose of having 
same signed and sealed bv the Court. 

L. HAROLD SOTHORON, 

Attorney for the Plaintiff. 
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Service of the foregoing notice and copy of said Bill of 
Exceptions acknowledged this 27th dav of December, A. D. 
1933. 

LEO A. ROVEfR, 

W. 

United States Attorney in and for the Dist.\of Col. 

j 

9 In the Supreme Court of the District of Colombia. 
Filed Dec. 27, 1933. Frank E. Cunningham, Clerk. 

At Law. 

No. 75,762. ! 

Eugene J. Franklin, Plaintiff, 


United States of America, Defendant. 
Bill of Exceptions. 


Be it remembered, that at the trial of this case before Mr. 
Chief Justice Wheat, and a jury duly impanelled and sworn 
to try the issues herein, which trial began on Xoyember 9, 
1933, and thereafter was further proceeded with, L. Harold 
Sothoron appeared for the plaintiff, and Walter M. Shea 
appeared for the defendant. And thereupon Eugene J. 
Franklin was called as a witness in his own behalf, and 
having been first duly sworn, was examined and Igave the 
following testimonv: 

That his name was Eugene Jerome Franklin; thht he was 
the plaintiff in the case, and that he enlisted in the; military 
service on April 5, 1918 and was discharged February 18, 
1919; that at the time of his enlistment his health jwas per¬ 
fect; that he had no serious illness prior to his enlistment 
and had never been in the hospital except for an Operation 
for appendicitis in 1914, which operation was successful; 
that he went to Camp Upton and from there to [Spartan¬ 
burg, South Carolina, and performed the usual dhties of a 
soldier in training, and went from there to Newport News, 
and from there embarked for France, arriving on| the 21st 
of May, 1918, at Brest, and trained for a month or so at 
Brest, and then went to the front line at Kimmel Kill; that 
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his health was good at that time; that he was in two of¬ 
fensives during the War, one at Kimmel Hill and the other 
at St. Mihiel; that in the Kimmel Hill offensive he was 
gassed on July 2, 1918, while coming out of the lines, was 
sent to a hdspital where lie was treated, at which time 
10 he had pains in the chest, vomited, had head-aches, 
was suffering from nervousness and had a temper¬ 
ature; that he was in the hospital for three or four weeks, 
and then was sent to a hospital in England somewhere 
near Winchester, where he stayed for three or four weeks, 
during which time he was continuously in bed; that he was 
later ordered back to duty to France with the 108th In¬ 
fantry, Company A, of the New York National Guard, was 
sent again up to the front line and took part in the St. 
Mihiel drive in September; that he reported sick again, 
came out of the line, and went to the hospital, and was 
then again sent back to England to a hospital, and stayed 
there until he left for the United States on December 
12th, arriving here about the 21st of December; that upon 
arrival he was sent to the St. Mary’s Hospital at Ho¬ 
boken, New Jersey, where he stayed for two weeks, and 
vras ordered from there to Dunhill Road Hospital, Bronx, 
during which time he was continuously in bed, and was 
then ordered back to Camp Upton Hospital, was in bed 
there, and was discharged from the militarv service Feb- 
ruary 18, 1919; that at the time of his discharge he was 
examined with several hundred other soldiers, and was suf¬ 
fering from pains in his chest, had a cough, night sweats 
and head-aches; that he was treated by Dr. William A. Pol¬ 
iak and Dr. Seymour Basch, Dr. Goldstein and Dr. Men- 
cher. Dr. Poliak treated him from 1919 until 1924, when 
he went to Saranac Lake for treatment for tuberculosis, 
where he stayed until 1929, and upon his admission at 
Saranac Sanitorium he was weak, had head-aches, cough, 
night sweats and temperature; that he is now living at 
Wurtsboro, New York, in the Catskill Mountains; that after 
being discharged from the Army in February, 1919, he went 
with the Pinkerton Detective Agency about a year and a 
half approximately, because “I had to do something and I 
thought it would be easy so I could be out in the air”; that 
he was very weak, run down, and coughed continuously; 
that while at Saranac Sanitorium he and his wife opened a 
delicatessen store, where he attempted to keep the books 
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| 

and tried to help her buy; that at the present time he is 
suffering- from pains in his chest, head-aclife, cough- 
11 ing- and has temperature and night sweats.! 

On cross-examination he testified that h^ went to 
work for the Pinkerton Detective Agency in Jupe, 1920, 
and worked until January, 1923, continuously except for 
the days when he had to go to a physician and approxi¬ 
mately two weeks w’hen he was laid off, for which; work he 
received as compensation about $27.00 a week; that he then 
collected rent for his brother, who was in the regl estate 
business, for which his brother paid him $35.00 a wbek; that 
he worked for his brother about eight months beforfe he went 
to Saranac Lake in February of 1924; that he was con¬ 
fined to his bed, not very long, and treated by Dr. Poliak 
in the fall of 1918 for a liver ailment. He identified; Govern¬ 
ment Exhibit No. 5 for identification, which was entirely in 
his own handwriting, and was a formal application, and 
stated that the same was a formal application for!position 
as operative with the Pinkerton Detective Agency, jin which 
he gave his employment as collector; and plaintiff further 
testified that he was working for his brother, Edward 
Franklin, collecting, from February, 1919, to May, 1920, 
and that he didn’t know there was any such thing as the 


Veterans Bureau until 1924. 


Plaintiff testified that he went 


into the delicatessen business in Saranac Lake, New York, 
in 1926, and remained in first store for one and a hklf years 
when he moved to another place of business wheije he re¬ 
mained until 1929; that he never owned an automobile, but 
his wife owned two at different times, and he drpve once 
in a while; that he had been driving an automobile since 
1917, and holds a driver’s license in the State of New York 
for 1930, 1931, 1932, and 1933; that he sold automobiles for 
Hill-Moses Motor Corporation, and Andrew Auto j Service, 
in Mt. Vernon, New York, at different times over g period 
of about a year, for which he received no wages, but worked 
on a commission basis and a drawing account of ^25.00 a 
week; that he also sold automobiles for the Andrew Auto 
Service for three or four months under the same arrange¬ 


ment ; that he went to the hospital for tuberculosis ip Febru¬ 
ary, 1924, five years after his discharge from the service, 
and has not been in the hospital since 1929. 


i 
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12 On redirect Examination, lie testified that he was 
taking the cure all the time he was at Saranac Lake, 

and took regular rest hours from 9 to 10 and 2 to 4 every day, 
and while he was selling automobiles on a commission basis 
in Mt. Vernon he took the rest periods, but not regularly, 
and during that period of time had pains in the chest and 
head, was in a weak condition, and was feeling terrible; 
that he is now taking the cure in the mountains, and 

13 is now drawing $90.00 a month compensation from the 
Veterans Bureau for permanent and total disability. 

Plaintiff testified that lie was married November 19, 1922. 


Thereupon. Dr. Herman S. Hoffman was called as a wit¬ 
ness on behalf of the plaintiff, and having been first duly 
sworn was examined and gave the following testimonv: 

That he was practicing medicine with offices in the Colum¬ 
bian Medical Building, and had been practicing medicine 
since 1924; that he received his medical degree from George 
Washington University Medical School, did interne work 
at Casualty Hospital and Emergency Hospital, and was 
attending physician at Maryland State Tuberculosis Sani¬ 
tarium; that he is on the staff of the George Washington 
University Hospital and Dispensary, and staff of the Emer¬ 
gency Hospital, and had tuberculosis experience while on 
the staff of the Maryland State Tuberculosis Sanitarium, 
which hospital had about five hundred patients, with a turn¬ 
over of about twice a year; and that he examined Eugene 
J. Franklin the day before, and that he was of the opinion 
that he had pulmonary tuberculosis and possible involve¬ 
ment of his kidneys also. The following hypothetical ques¬ 
tion was then asked; 


“Doctor, assume that a man enlisted in the Army of the 
United States foT services during the World War on April 
5, 1918, at the age of 23 years; that at that time he was 
accepted for military service; that he was subjected to and 
performed the usual military training in camp from that 
date, and arrived overseas on May 24, 1918, and was sub¬ 
jected to and performed the duties of a soldier during that 
period until December 12, 1918; that during that period of 
time he took part in the Ivimmel Hill and St. Mihiel offen¬ 
sive and was gassed with Phosgene gas on July 21, and on 
September 18 reported sick suffering from cough, larvn- 
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A'itis, anemia, weakness, headaches, difficult or I painful 
breathing, sweats occasionally at night, very little -sputum, 
harsh breathing, crepitations scattered on deep respiration, 
Hypertrophic laryngitis, and on September 25 was still suf¬ 
fering from pains in chest, headache, coughs, weak- 
14 ness in general, constipated bowels, poor appetite, 
and few rales heard throughout chest, and |on Sep¬ 
tember 25 was ordered to No. 16 General Hospital in 
France, and underwent treatment for seventeen clays for 
Bronchitis, during which time his temperature ranged from 
97° to 100.1°. He was ordered on October 21, 1918, to duty 
and sent to American Best Camp, Winchester, England. 
That on November 22 he was admitted to Stationary Hos¬ 
pital and underwent treatment for six days for acute bron¬ 
chitis ; and that he was ordered to South African hospital 
and underwent treatment for four days for bronchitis; on 
December 2 he entered for treatment U. S. Army Bhse Hos¬ 
pital No. 37, at which time he was in bed, had paths in his 
upper chest, cough, yellow sputum, breath short, £nd was 
pale, emaciated, had harsh bronchial breathing, tjempera- 
ture ranging from 97.6° to 99°. That on December 21 he 
entered U. S. A. Emb. Hospital No. 16, with diagnosis on 
January 16, 1919, of “Bronchitis Acute”. That qn Janu¬ 
ary 16 he was ordered to General Hospital No. 1, ydiere he 
was diagnosed as “Bronchitis Acute. Gas, phosgepe, dele¬ 
terious.” Condition was unimproved on completion of case. 
That he was transferred from General Hospital No. 1 to 
Base Hospital on February 11,1919, and was honorgbly dis¬ 
charged from the Army on February 18, 1919. That at the 
time he was discharged from the Armv on Febrtiarv 18, 

O + I v / 


1919, he was 12 to 15 pounds underweight, and wap treated 
by his family physician and had a cough and wap sickly- 
looking and appeared not to have had sufficient fbod, was 
physically unable to do any manual labor and wap treated 
by his family physician in February, March, May, June and 
October of 1919 and June and November of 1920, and 
February and June of 1921, and January of 1922,[Novem¬ 
ber of 1923, and January of 1924; that during thatltime his 
family physician diagnosed him as “Active Tuberculosis”; 
that from the time he was discharged from the Arnyvhe was 
not able to do any physical or manual work; that he had an 
attack of “la grippe” in November 1923; that at times he 
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was so weak he could not stand and would tire out 
15 from going upstairs; that on February 1.3, 1924, he 
was sent by the defendant to Tuberculosis Hospital, 
at Saranac, New York, and on the afternoon of February 
13 he was found to have a temperature of 99.8°, pulse of 
90, there was infiltration and fibrosis, right upper lobe, and 
apex of lower lobe; fibrosis, left upper lobe, and he was suf¬ 
fering from tuberculosis, chronic, pulmonary, far ad¬ 
vanced; that he was again examined on March 14, 1924, at 
which time his complaint was cough, expectoration, bed 
fast, running temperature from 99° to 102°; sputum, posi¬ 
tive; infiltration of all lobes of right lung and infiltration 
upper lobe of left lung; pleurisy in upper half of right lung 
with possible cavity formation in the apex, and was diag¬ 
nosed as Tuberculosis, chronic, pulmonary, active, ad¬ 
vanced; Pharyngitis, chronic (moderate); Ac. Coryza; that 
he was again examined on October 26, 1924, at which time 
his complaint was cough, expectoration, fever, gastric pain, 
marked dyspnoea upon the least exertion, and examination 
disclosed he was emaciated, bed-fast, weak, and hard per¬ 
sistent cough, with temperature of 101°, pulse 100; positive 
sputum; right lung practically total collapse due to arti¬ 
ficial pneumothorax; left lung medium infiltration both 
lobes; ulceration involving the cecum and eeoo-oolon; and 


diagnosed Tuberculosis, chronic, pulmonary, far advanced, 
active, tuberculosis enteritis and pharyngitis, chronic (mod¬ 
erate) ; that he was again examined on June 24, 1926, and 
X-Ray findings disclosed pneumothorax, right chest, prac¬ 
tically complete collapse of right lung except lower portion 
which is apparently adherent to the diaphragm; superim¬ 
posed above this partially expanded portion of the lung 
shows a dense area, representing a small amount of fluid; 
that the left lung showed uniformly thickened trunks 
throughout, at which time he was diagnosed as “Tubercu¬ 
losis, pulmonary, chronic, far advanced, pneumothorax, ar¬ 
tificial, tubercular interitis”; that he was again examined 
on January 6, 1928, at which time he was suffering from 
cough and expectoration, “wheezing” in chest, and was 
taking artificial pneumothorax every three weeks; 
16 that examination of the lungs disclosed artificial 
pneumothorax of right lung, and fibrosis of left upper 
lobe; pulmonary diagnosis, positive, quiescent and far ad¬ 
vanced; that he was again examined on November 26, 1928, 
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by the Board of Medical Officers and an X-Ray disclosed 
Hydro-pneumothorax of right side, upper portion of lung 
completely collapsed, lower lobe apparently adherent and 
showed no compression, on top of the uncompressed lower 
portion of right lung considerable fluid collection, kvith shift¬ 
ing level opposite the 4th costo-chondral junction, at which 
time he was diagnosed as Intestinal tuberculosis pulmon¬ 
ary tuberculosis, chronic, far advanced. Have yqu formed 
an opinion, Doctor, as to the condition of the patient in that 
hypothetical question f” 

His opinion, based on that question was that the plaintiff 
was permanently and totally disabled on February 18,1919, 
the day he was discharged from the Army. 

On cross-examination he testified that the plaintiff's per¬ 
manent and total disability on February 18, 191$}, resulted 
from his general condition, including the condition of his 
Jungs. He further testified that hypothetical question con¬ 
tained no diagnosis of active tuberculosis prior to j 1924, and 
that there was no diagnosis other than bronchitijs prior to 
that date, and that witness or no one else could tjell that it 
took five (5) years to aggravate his condition to the point 
where he developed active tuberculosis. Witness further 
testified that he examined plaintiff the day before for the 
purpose of testifying today, that he gave the plaintiff no 
treatment, expected to give him no treatment in the future, 
and that his work is concluded with his testimony] and that 
he was unable to state whether plaintiff’s tuberculosis was 
active or inactive at time of his examination, and that he did 
not observe him over a sufficient period of time. 

On redirect examination he testified that he had taken an 
X-Ray of plaintiff, and his opinion was based in part on 
that X-Ray. j 

17 Thereupon, there was introduced into evidence on 
behalf of the plaintiff a summary of the record evi¬ 
dence in the War Department and United States ^Veterans 

Administration, relating to the plaintiff, reading a$ follows: 

i 

i 

I. 

War Department Records. 

National Army Enlistment and Assignment Card No. 
2672352 shows that Eugene Franklin, white, enlisted April 
5, 1918, at New York City, N. Y., and was assigned to 3d 
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Prov. Bn. 152cl DB, naming his mother, Caroline Franklin, 
240 West 122 Street, New York City, X. Y., as the person to 
be notified in case of emergency, and at the time of his en¬ 
listment he stated that lie was born in New York City, 
18 23 years and 9 months of age, and was by occupation 

a salesman, and had neither wife nor child. 

The Service Record of Eugene J. Franklin in the Na¬ 
tional Army shows that lie was transferred to the 108th 
Infantry Company A, May. 1918, grade Private. Said Serv¬ 
ice Record also shows the following: 

Battles, etc.: Kimmel Hill, St. Meliiel. 

Wounds or other injuries received in action: Gassed 
7/21/18. 

Wound Chevron authorized: July, 1918. 

War Service Chevron authorized: November, 1918. 

i 7 

Said Service Record, under the head of “Occupational 
Qualifications,” states: 

Main occupation: R. & Insurance. 

Just what did he do? Manage real estate. 

Said Service Record, under the head of “Final Indorse¬ 
ment,” shows that Eugene J. Franklin was honorably dis¬ 
charged from service in the United States Army at Camp 
Upton, Long Island, New York, on February 18, 1919, pur¬ 
suant to authority contained in War Department Circular 
No. 73, dated November 18, 1918, and letter from the Ad¬ 
jutant General of the Army, dated November 19, 1918, his 
character being given as excellent. Said Final Indorse¬ 
ment also contains the following: 

Sailed from L T . S. for foreign service May 10, 1918. 

Arrived at port overseas May 24, 1918. 

Sailed from port overseas for U. S. December 12, 191S. 

Arrived at port on return to U. S. December 21, 1918. 

The War Department Report of Physical Examination 
of Eugene J. Franklin, No. 2672352, under the head of 
“Statement of Person Examined,” contains the following: 


1. Have vou found that vour health and habits in anv 
~ * • 

wav interfere with vour abilitv to earn a livelihood? If 
* * * 

so, give details: Yes. Kidnev & Liver trouble. 

2. Do you consider that you are now sound and 
19 well? If not, state details: No. Kidney & Liver 
trouble. 

3. Have you ever been under treatment in any hospital 
or asylum? If so, for what ailment? Yes. Appendicitis. 
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Names of hospitals or asylums: St. Lukes. Dates |of ad¬ 
missions and discharges: 1915, March. 

4. Have vou been confined to your bed at home uhder a 
physician’s care within the past year? If so, foit what 
ailment and for what length of time? Yes. Liver enlarge¬ 
ment. 

Name of physician: Dr. Wm. Poliak. When: Sepf. 1917. 

1 certify that the foregoing questions and my answers 
thereto have been read over to me; that I fullv understand 
the questions, and that my answers thereto are correctly 
recorded and true in all respects. 

I further certify that I have been fully informed and 

know that making or being a party to making any false 

statement as to mv fitness for militarv service renders me 

* 

liable to punishment by imprisonment. 

Place: 290 Lenox Ave. 

Date: Jan. 29, 1918. 

(Signed) EUGENE J. FRANKLIN. 

Said Report, under the head of “Physical Examination 
bv Examining Physician of Local Board”, shows the fol- 
lowing: 

Weight: 11SM> lbs. Height: 63 inches. ! 

Girth of chest (at nipples): At expiration: 31 j inches. 
At inspiration: 33 inches. 

Blood Pressure: Systolic: 133. Diastolic: 64. Lx-deep 
knee bending 20 times. S. after ex. 153. D. after ex. 67. 

No other physical defects are shown except tw<j upper 
and two lower teeth missing, and, under the head if “Re¬ 
marks”: Right drum was punctured about (3) yeaifs ago. 

The report of said examination is signed! by the 
20 Examining physician of the Local Board under date 
of January 29, 1918. I 

It appears from said report that the Local Boanfl found 
Eugene J. Franklin physically qualified for gcnerjal mili¬ 
tarv service. 

The report of Physical Examination of Eugene J.| Frank¬ 
lin at Place of Mobilization, Camp Upton, N. Y., oin April 
6, 1918, under the head of “General examination! (head, 
chest, abdomen, extremities)”, states: Ext. Hemorrhoids. 

The report of said examination if signed by a Liejutenant 
of the Medical Reserve Corps, who recommended! accept¬ 
ance. 


i 

i 


I 
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Field Medical Card covering Eugene Franklin shows the 
following: 

Reported sick. 

No. of F. A.: 105 F. H. C. 

Date of admission: 18-9-18. 

F. A. Diagnosis: T. B. Exam. 

C. C. S. diagnosis: (if altered from above): Bronchitis. 

Oct. 21/18: Duty and sent to American Rest Camp, Win¬ 
chester, Eng., for disposition. 

Said Field Medical Card also contains the following en¬ 
tries: 

No. of C. C. S.: 29 

Date of entry: 18-9-18. 

Duration: 3 months. Cough. Laryngitis. Anaemia, 
weakness, headaches. Dyspnoea (difficult or painful 
breathing). Sweats occasionally at night. Very little spu¬ 
tum. Harsh breathing. Crepitations here and there on 
deep respiration. Hypertrophic laryngitis. Uvula (pend¬ 
ent fleshy lobe of the soft palate) large inflamed swelling. 

Date of entry: 21/9/18. Improved. 

25-9-18: 0. S.: Pain in chest, headache, cough, weakness 
general. Bowels constipated, appetite poor. 

P. E.: Few rales heard throughout chest. Marked dis¬ 
tention of abdomen. Heart 0. K. 

21 1-10: Extremely weak and has lost much weight. 

3-10: Wheezing rales in left apex after cough. 

5-10: Normal temperature until today when rises to 100. 

8-10 & 9-10: Rales at left apex—supra clavicular and 
supra spinous area—after cough. Evening temperature 
usually elevated. 

Said Field Medical Card also contains a diagram of the 
upper portion of the human body showing four scattered 
spots on the right side of the chest and five on the left. 

Field Medical Card covering Eugene Franklin shows the 
following: 

Reported sick. 

No. of F. A.: Stationary Hospital. 

Date of admission: 22-11-18. 

F. A. Diagnosis: Bronchitis, Acute. 

Base Hospital, Upton, Long Island, N. Y., January 5, 
1919. 

Arrived New York City January 10, 1919. 

This Field Medical Card also shows the following: 
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Rec’d Hosp: Port of Emb., Hoboken, N. J. Dec. 2jl, 1918. 

Transferred to Gen. No. 1, Williamsbridge, N. IT., Jan. 
16, 1919. 

Said Field Medical Card also contains some other en¬ 
tries which are indecipherable. 

Said Field Medical Card shows the following tempera¬ 
tures for the period December 22 to 27th, inclusive. 

M.: 97.6, 97.6, 98.2, 97.1, 98.1, 98. j 

E.: 98.4, 98.6, 98.6, 99., 98.8. j 

IT. S. Army Record (Form W. 3162) entitled “France,” 
shows that Eugene Franklin was admitted to 16 Gbn. Hos¬ 
pital on September 25, 1918, where he underwent treat¬ 
ment 17 days for Bronchitis, the date of the onsetj of dis¬ 
ease being stated at 18-9-18. 

This record contains the following entries: 

22 25-9-18: C. C. Pain in chest, headache, cough & 

weakness general. Bowels constipated. Appetite 

poor. 

P. E.: Few rales heard throughout chest. Marked dis¬ 
tention of abdomen. Heart 0. K. 

1-10: Extremely weak and has lost much weight! 

3-10: L. apex—wheezing rales after cough. 

5- 10: After week normal temperature. Yesterday rises 
to 100. 

6- 10: Sputum negative for Tbc. Still some eve. temp. 

8- 10: Few rales after cough also left apex posterior— 
wheezing inspiration. 

9- 10: Few rales again at left apex, supra claviciilar and 
supra spinous after cough. 

This Record shows the following temperatures i 

25- 9-18: A.M.: 98; P.M.: 98.4. 

26- ” ”: P.M.: 98. j 

27- ” ”: P.M.: 97.1. 

28- ” ”: P.M.: 98 

29- ” ”: P.M.: 97.4. j 

30- ” ”: P.M.: 97.2 

1- 10-”: P.M.: 97.2 j 

2- 10-”: P.M.: 97.1 

3- 10-”: P.M.: 99.3. ! 

4- ” ”: P.M.: 100. 

5- ” ”: P.M.: 100.1 


3—6192a 
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6-” ”: 

A. 11.: 9S: P.1I.: 

7_ ? ? > ?. 

P.M.: 99.4. 

8-” ”: 

P.M.: 97 


U. S. Army Record (Form IV. 3162) entitled 4 ‘France”, 
shows that Eugene Franklin, 108 IT. S. A. Infantry, was 
admitted to Stationary Hospital November 22, 1918, and 
was under treatment there six days for Bronchitis (acute), 
the date of onset of the disease being stated as “In- 
23 definite” (July, 191S). 

IT. S. Army Record (Form W. 3162) entitled 
“France”, shows that E. Franklin, 108 U. S. A. Infantry, 
was admitted to the South African General Hospital (no 
date sriven) where he was under treatment four davs for 
Bronchitis (404a). the date of onset of disease being stated 
as 24/11/18. 

Clinical Record of IT. S. Army General Hospital No. 1, 
New York, X. Y., relating to Eugene Franklin, shows: 

Date of admission: Januarv 16, 1919. 

Source of admission: Emb. Ilosp. rrl, Hoboken, X. J. 

Disposition: Trans, to Overseas Conv. Camp 2/11/19. 

Final diagnosis: Gas, phosgene, deleterious, absorption 
of. France, 1918 (month unknown). 

Condition on completion of case: Unimproved. 

Temperature 1/16/19: P.M. 98. 

” 1/17/19: A.M. 97.8. 

Treatment: 1/16/19: Regular diet, Mess Hall. 

Jan. 17th: Physical examination fails to reveal symp¬ 
toms requiring active medical treatment. Transfer to Con¬ 
valescent Camp requested. 

Diagnosis (on transfer card): Bronchitis, acute. Gas, 

phosgene, deleterious, absorption of. France, Oct., 1918; 

In line of duty. 

* 

Clinical Record USA. Emb. Hospital Xo. 1. relating to 
Eugene Franklin, shows: 

Date of admission: December 21, 1918. 

Source of admission: AEF. 

Final diagnosis, January 16, 1919: Bronchitis, acute. 
Said Record contains the following questions and answers: 

Ambulatory? A. Yes. 

Is any individual attendance required in transfer? A. 
Xo. Clinical Record—Temperature, etc.: 

12/22/18: A.M.: 98. 
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I 

12/23/18: A.M.: 97.4. 

24 22/24/18: A.M.: 98. j 

12/25/18 to 1/2/19: Market “Out”. 

1/13/19: A.M.: 96. 

1/14/19: A.M.: 96.4. j 

Clinical Record IT. S. Army Base Hospital 37, delating 
to Eugene J. Franklin, shows: 

Date of admission: November 22, 1918. 

Source of admission: 1st South African Hospital. 

Family and Personal History: 

Occupation: R. E. & Ins. Agent. 

Tropical service: None. 

Habits as to alcohol: Good. 

Familv historv: F. D. 56 Brights Disease. 

Previous personal history: Appendicitis 1915 operated. 
Complete recovery. 

Gunshot wounds or other casualties: None. 

Venereal historv: Denied. 

* 

History of Present Disease: 

22/11/18. Had Broncho pneumonia. 

Entered South African Hosp. Nov. 22, 1918. j 
Clinical Record continued: 

(Subjective Symptoms:) 

Condition on admission: December 2, 1918: In b£d, pain 
in upper chest, cough, yellow sputum, never bloodi. Fair 
appetite. No fever. No sweats. Breath rather short but 
improving. 

(Objective Symptoms:) 

Condition on admission: In bed, pale, emaciated.! 
Weight: Normal 130; Present 115. j 

General condition: Improving, feels stronger. 

25 Special senses; Skin and mucous membranes; 
Glandular system; Vascular system, and He^rt: All 

reported normal. 

Lungs: Normal except harsh bronchial breathiiig. No 
rales. No dullness. 

Diagnosis on transfer card: Bronchitis acute. 

Diagnosis of ward surgeon: Acute Bronchitis—Convales¬ 
cent. 

Progress (U. S. A. Base Hospital 37): 

December 2/18: In bed but able to sit up. Improving. 
• Bronchial breathing increased in upper central chejst. No 
rales. No dulness air reaches lower most parts, ^lightly 
hoarse for past 2 weeks. 
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Temperature: Dec. 2/18: A. M.: 99. 

44 Dec. 3/18: A. M.: 97.6. 

44 Dec. 4/18: A. M.: 98.6. 

Clinical Record—Brief: Base Hospital, relating to Eu¬ 
gene Franklin, shows: 

Date of admission: February 11, 1919, from General 
Hospital No. 1, New York. 

Disposition: February 13, 1919 to duty. 

Final diagnosis: Convalesce from acute Bronchitis bi¬ 
lateral. 

Condition on completion of case: Cured. 

The foregoing statements are signed by H. C. Dorsey, 
1st Lt., M. C., Ward Surgeon. Stamped across the state¬ 
ment as to 44 Disposition’’ are the words: “Transferred to 
Convalescent Centre.” 

Clinical Record Base Hospital continued: 

Condition on admission (Subjective Symptoms): Feels 
fine. No complaint. 

Condition on admission (Objective Symptoms): Weight: 
Normal 130; Present 130. General condition: Good. Spe¬ 
cial senses; Skin and mucous membranes; Glandular 
26 system; Vascular system; Heart; Lungs, and Genito¬ 
urinary svstem: All marked Negative. Abdomen; 
Nervous svstem; Osseous svstem; Muscles and Joints: All 
marked Negative. 

Diagnosis on transfer card: Convalesc. Acute Bron¬ 
chitis. 

Diagnosis of ward surgeon: Convalesc. Acute Bron¬ 
chitis. 

Temperature: February 12, 1919: A. M.: 98. 

Report of Physical Examination of Eugene J. Franklin 
prior to separation from service shows on Page 1, declara¬ 
tion of soldier as follows: 

Question: Have you any reason to believe that at the 
present time you are suffering from the effects of any 
wound, injury or disease, or that you have any disability 
or impairment* of health, whether or not incurred in the 
military service? Answer: No. 

The answer is followed by the statement: 

I declare that the foregoing questions and my answers 
thereto have been read over to me, and that I fully under- 
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stand the questions, and that my replies to them arle true in 
every respect, and are correctlv recorded. 

(Signed) EUGENE J. FRANKLIN. 

Witness: L. G. RICH, 

7 | 

2d Lieut., Infantry, Camp Upton, N.\Y. 

Februarv 14, 1919. 

Page 2 of this Report of Examination contains Certificate 
of Immediate Commanding Officer, which reads as (follows: 

I certify that aside from his own statement, 1 do not 
know, nor have I any reason to believe, that the soldier who 
made and signed the foregoing declaration has ai wound, 
injury, or disease at the present time, whether oil not in¬ 
curred in the military service of the United States. 
27 (Signed) " L. R. RIClH, 

2nd Lieut. Infantry, Camp tfpton. 

N. Y., February 14, 1919. j 

I 

Page 3 of this Report of Physical Examination contains 
Certificate of Examining Surgeon which reads as follows: 

I certify that the soldier named above has this d^te been 
given a careful physical examination, and it is found that 
he is physically and mentallv sound. 

(Signed) PHILIP ROBERTS, ! 

• 1st Lieut. Medical Corps, U. S. 

Army, Camp Upton, New York. 

February 14, 1919. j 

n. I 

U. S. Veterans’ Administration Records, i 

I 

i 

Report of Physical Examination, dated February 13, 
1924, of Eugene Jerome Franklin, Claimant, Pvt.! Co. A, 
108 Inf., at 46th Street and Lexington Avenue, Ndw York 
City, by Doctors J. E. Maloney and J. Breslin, ^ledical 
Examiners, District No. 2, U. S. Veterans’ Bureau. Said 
report shows: 

Present Complaint: ‘ ‘ I am losing weight; I cough hll night 
and cannot sleep. I have pains in my chest. I havje draw¬ 
ing pains in my stomach. I throw up (vomit) often morn¬ 
ings after I cough a lot. I have chills and fever mos^ all the 
time. I have night sweats all the time.” 
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Physical Examination (by Dr. Maloney): 

A poorly developed and poorly nourished male white. 
Skin and mucous membranes: Normal. Teeth: In good 
condition. Head and neck: Negative. There is no ade¬ 
nopathy. Man is anaemic. Chest: Fairly full. Expan¬ 
sion, fair and equal. Heart: Apex is in the 5th left inter¬ 
costal space, within the nipple line. The action is full and 
regular. There are no murmurs. Abdomen and 
28 extremities: Negative. No hernia, hydrocele, vari¬ 
cocele or hemorrhoids. 

Diagnosis: No general pathology observed. (Dr. Ma¬ 
loney.) 

Special Tuberculosis Report (by Dr. Breslin): 

Temperature 99.8. Pulse 90. Time of examination: 3:30 
P. M. Height, with shoes, 65VL> inc. Weight (without coat) 
120 lbs. Normal weight (Man’s statement) 140 lbs. High¬ 
est weight (within 1 year) 120 lbs. Lowest weight (within 
1 year) 115 lbs. Sputum (positive or negative) —. 

Examination of Chest: 


Shape: Broad and flat. Mobility: Limited both apices. 
Palpation: Fremitus: Increased over right upper lobe. 
Percussion: Right Lung: Impaired resonance from 6th 
dorsal spine and 3rd rib to apex. Left Lung: Impaired 
resonance from 3rd dorsal spine and 2nd rib to apex. Aus¬ 
cultation: Right Lung: Increased whispered voice from 
6th dorsal spine and 3rd rib to apex. Broncho-vesicular 
breathing over same area. Small moist rales from 4th to 
6th dorsal spines and from 2nd to 4th ribs in front. Pleuri¬ 


tic friction sounds from 3rd to 6th rib 


anterior axillary 


line. Left Lung: Increased whispered voice from 3rd dorsal 


spine and 2nd rib to apex. Broncho-vesicular breathing 
over same area. No rales. 


Summary: Infiltration and fibrosis, right upper lobe, and 
apex of lower lobe. Fibrosis, left upper lobe. 

Diagnosis: Tuberculosis, chronic, pulmonary, far ad¬ 
vanced, B, active P/R. (Dr. Breslin). 

Prognosis: Guarded. 

Claimant reported unable to resume his prewar occupa¬ 
tion, report stating “Tuberculosis does not permit”. His 
physical and mental condition is such that vocational train¬ 
ing is not feasible. 

29 Remarks : The above claimant is in Saranac Lake 
as per urgent request of family physician, therefore, 
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the above report is forwarded incomplete. Steps| 
taken to obtain an EEN & T. examination there! 

Report signed: E. J. Leo, Jr., per J. M., Medic 
Sub-Dist. Off. Dist. #2, U. S. V. B. 


are being 
al Officer, 


Report of Physical Examination, dated Marclij 14, 1924, 
of Eugene J. Franklin, Claimant, Pvt. Co. A, 1Q8 Inf., at 
Saranac Lake, X. Y., on said date to determine if eligible 
for emergency hospitalization. Said report shoivs: 

Present Complaint: Cough—Expectoration—Bedfast— 
Running temperature from 99 to 102 degrees F. 

Physical Examination: Claimant is emaciated^-Bedfast 
—Weak and has a hard persistent cough. Headland neck 
negative. Mucous membranes pale. Heart no murmurs. 
Rate 110. Abdomen—scar of appendectomy. X]o masses 
or tenderness. Extremities negative. Eyes: Not examined 
—bed patient. Throat: Uvula elongated. Posterior wall 
slightly granular. Tonsils, faucial—Rt. small, flat clean. 
Left: rudimentary. Larynx negative. Ears: X|o pathol¬ 
ogy. Nose: Major deviation, left. Traumatic. Turbinates 
—slightly enlarged and congested. Epipharynx—con¬ 
gested. 

Special Tuberculosis Report: 

Temperature: 100.4. Pulse: 110. Time: 4 P. M.j Height, 
with shoes, 65%"- Weight: 115. Did you weighi the man 
yourself? Xo. Bedfast. Xormal: 135. Highest: 115. 
Lowest: 115. Sputum: Positive March 29, 1924—[-Saranac 
Laboratory. 

Chest: 


Shape: Broad fiat emaciated chest. Mobility: Ppor. Lag¬ 
ging over both uppers, more on left. Palpitation: Fre¬ 
mitus: Increase fremitus over right upper. | Percus- 
30 sion: Right: Dull to 3rd rib and 4th dorsjal spine. 

Left: Dull to 3rd rib and 4th dorsal spine. Ausculta¬ 
tion: Right: Bronclio-vesicular breathing from | the 6th 
dorsal spine up continuous over apex to 5th rib with me¬ 
dium and fine moist rales. Left: From base up to pth D. S. 
breathing is distant. Above the 4th D. S. fine molist rales. 
Anteriorlv rales above clavicle. 

Summary: Right: Infiltration All Lobes. Left:] Infiltra¬ 
tion Upper Lobe. 

X-Ray Report Trudeau Sanatorium—March It}, 1924— 
H. L. Sampson. Right: Tuberculous infiltration pretty 
much throughout, more intense in the upper half, with pos- 
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sible cavity formation in the apex. Pleurisy in the upper 
half. Upper, deeper portion of middle and probably apex 
of lower lobes involved. Left: Here and there in the lung a 
few isolated tubercles. Small amount of tuberculous infil¬ 
tration to 2nd B. and 4th V. B. Apex of upper lobe in¬ 
volved. 

Diagnosis: 1. Tuberculosis, Chronic, Pulmonary. Ac¬ 
tive (C) Advanced. 

2. Pharyngitis, Chronic. (Moderate.) 

3. Ac. Corvza. 

Prognosis: Unfavorable. 

14. Is claimant able to resume pre-war occupation? No. 
See diagnosis. 

15. Is claimant bedridden? Yes. Bedfast. 

16. Is claimant able to travel? No. 

17. Do you advise hospital care? Yes. This claimant 
should he hospitalized in a nursing cottage at once. (This 
recommendation is in red ink.) 

20. Is his physical and mental condition such that train¬ 
ing is feasible? No. 

21. Did vou examine this man vourself on this date? 
Yes. Recommend that this claimant be examined 

31 again in 12 months. (This recommendation is in red 
ink.) 

Report signed: 1 John A. Smith (no title given). C. Rad- 
cliffe Johnson, Surg. (R) U. S. P. H. S., E. E. N. T. Spe¬ 
cialist. Maurice A. Stark, Surg. (R) U. S. P. H. S. 

Report of Physical Examination, dated October 26, 1924, 
of Eugene J. Franklin, Claimant, Pvt. 108th Infantry, Co. 
A, at Saranac Lake, N. Y. Said report shows: 

Present Complaint: Cough—Expectoration—Fever— 
Gastric pain—marked dyspnoea upon the least exertion. 

Phvsical Examination: Claimant is emaciated. Bedfast 
—weak. Has a hard persistent cough. Heart apparently 
negative. Abdomen—scar of appendectomy. Extremities 
negative. Nose: Major deviation of septum to left (trau¬ 
matic). Turbinates slightly enlarged. Throat: Elongated 
Uvula, October 18, 1924. Post, wall slightly granular. 
Tonsils, faucial—right small, fiat. Left, rudimentary. 
Ears—no pathology found. 

Special Tuberculosis Report: 

Temperature: 101. Pulse: 100. Time: 4 P.M. Weight: 
118. Did you weigh the man yourself? No. Bedfast. 
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Sputum: Positive—Saranac Laboratory November 4. 1924. 
Chest: | 

Shape: Long, moderately broad fairly thick chest. Mo¬ 
bility: Marked lagging right chest. Palpitation: Fremitus: 
Increased tactile fremitus over right base posteriorly. Per¬ 
cussion: Right: Impaired resonance to 4th rib andlSth 1). S. 
Left: Impaired resonance to 2nd rib and 5th D. S.j Auscul¬ 
tation: Right: Practically total collapse due to [Artificial 
Pneumothorax. Left: Broncho-vesicular breathiijg to 3rd 
rib and 6th D. S. Increased vocal resonance to 2nd 
32 rib and 5th D. S. Increased whisper same ar£a. Fine 

coarse rales anteriorlv and medium moist rales 

* 

throughout posteriorly. 

Summary: Right: Artificial Pneumothorax Practically 
100$ Collapse. Left: Medium infiltration Both Lcfbes Left. 


X-ray Report Trudeau Sanatorium—November 3rd, 
1924—H. L. Sampson. Right: Partial pneumothorax. Es¬ 
timated degree of compression 70$ distributed pretty much 
throughout, but more marked in the upper half. Hjeavy ad¬ 
hesions seen in the upper third which appears to interfere 
very little with compression in this region. The louver por¬ 
tion of the lung is expanded to the degree that it jvould be 
impossible to determine whether there are any adhesions 
present. The indication is that there is none. Left: Here 
and there in the lung a few isolated tubercles. Small amount 
of tuberculous infiltration to 2nd rib and 4th V. S. jApex of 
upper lobe involved. 

Gastro-Intestinal X-ray Trudeau Sanatorium—November 
18, 1924. Ingestion: Meal entered the stomach j readily. 
Type—Orthotonic. Size, shape & position about | normal. 
Pylorus and first portion of the duodenum filled and'emptied 
readily. No definite defective filling, though the filifis failed 
to show a completely filled cap or first portion of the duo¬ 
denum. 

Six hours: Stomach completely emptied. Terminal ileum 
well filled. Head of the column in the transverse colon. 
Large bowel fairly well filled to this site, with definite de¬ 
fective filling of the cecum and ceco-colon. 

Seven and eight hours: Less in the ileum. Coloit picture 
remains about the same. 


4—6192a 
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Twenty-five hours: Distal colon fairly well filled. 

33 Summary of Gastro-Intestinal X-rav: The above 

•» * 

manifestations indicate a site of irritability (ulcera¬ 
tion) involving the cecum and ceco-colon. 

This claimant is permanently & totally disabled. 

Diagnosis : 

1. Tuberculosis, Chronic, Pulmonarv. (Far Advanced 

Active C (PR) ). 

2. Artificial Pneumothorax—Right. 

3. Tuberculosis Enteritis (See X-Ray report). 

4. Pharyngitis, Chronic (Moderate). 

Prognosis: 

1.2.3. Unfavorable. 4. Fair. 

Claimant reported unable to resume pre-war occupation; 
has far advanced active tuberculosis; bedridden: unable to 
travel; hospital cafe advised, which he is receiving; attend¬ 
ant necessary; training not feasible because of his physical 
and mental condition. 

Said report further states: 

44 This claimant is permanently & totally disabled and is 
therefore recommended for Permanent Total Bating by the 
Board of Three Examining.” 


Report signed: C. Radcliffe Johnson, M.D., E.E.X.T. Spe¬ 
cialist. B. A. Thompson, M.D., Medical Officer Expert. 
Maurice A. Stark, M.C., Acting Sub-Office Supervisor. 


Report of Physical Examination, dated June 24, 1926, 
of Eugene J. Franklin, Claimant, Pvt., 108th Inf., Co. A., 
at U. S. Veterans 9 Hospital No. 96, Sunmount, New York. 
Said report shows: 

Lungs: June 10, 1926. By Dr. J. R. Patton: 

Chest: Chest is broad and of fairly good depth. The 
shoulders are sloping, the right is slightly raised. The 
fissures over each chest are fairly well filled in. Expansion 
is impaired with a lag on the right side. 

34 Fremitus: R. Lung: Absent thruout the anterior 
chest and diminished thruout the posterior chest. 
L. Lung: Increased thruout anteriorly and posteriorly. 

Percussion: R. Lung: Inclined to be hyper-resonant thru¬ 
out the anterior chest, but diminished thruout the posterior 
chest. L. Lung: Impaired moderately above the clavicle and 
above the 4th dorsal spine. 
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Auscultation: R. Lung: The breath sounds absent 
thruout the anterior chest and below the 5th and 6th dorsal 
spine posteriorly. There is a prolongation of the Expiratory 
note posteriorly above the 4th dorsal spine. No i'ales were 
heard indicative of an active tuberculous condition in this 
chest. L. Lung: Prolongation of the expiratory ijote above 
the 2d rib and above the 4th dorsal spine. Haijsh breath 
sounds thruout with emphysematous breathing o[ver lower 
% of chest. Slight increase in whisper above t lib clavicle, 
inclined to be high pitched. No rales in this chest, indica¬ 
tive of an active tuberculous condition. 

Summary: R. L.: Signs of artificial pneumothorax with 
ninety percent collapse right lung. No signs of activity. 
L. L.: Signs of probable active tuberculous pathology, por¬ 
tion of upper. 

Temperature: 56-37. Respiration: 18-22. Pulse: 70-90. 

X-ray Findings, June 10, 1926, by Dr. H. B. Williams: 

Pneumothorax, right chest. There is practically com¬ 
plete collapse of the right lung except the lowei- portion 
which is apparently adherent to the diaphragm! Super¬ 
imposed above this partially expanded portion of! the lung 
is a dense area representing a small amount of fluid. The 
left lung shows uniformly thickened trunks thruout, other- 
wise it is negative for pathology. The left 1st apd 2d ribs 
are fused. 


35 X-rav Findings Continued: 

• *- i . 

Fluoroscopic Examination: Pneumothoijax right 
chest with small fluid collection superimposed over!partially 
expanded lung in upper portion of chest. 

Impression: Pneumothorax, artificial, right cljest with 
practically complete collapse of lung and fluid. 

Diagnosis: 

1. Tuberculosis, pulmonary, chronic, Far Advanced A 

Comp. 1711. j 

2. Pneumothorax artificial, right—1355. 

3. Cicatrix, appendectomy, old—0285. 

4. TBC interitis—1712. j 

Prognosis: | 

1. Guarded. 

2. Guarded. j 

3. Favorable. 

4. Guarded. 
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Claimant reported unable to resume his prewar occupa¬ 
tion: has a vocational handicap; physical and mental condi¬ 
tion such that training is not feasible. 

Report signed: J. R. Patton. H. B. Williams. A. G. 
Morse. 

Page 2 of Report of Physical Examination of Eugene J. 
Franklin, C-1,045,681. First page of this report missing. 
Second page shows: 

Physical Examination: Appears ill, poorly nourished and 
developed. Heart: Apparently negative. Abdomen: Scar 
of appendectomy. Extremities: Negative. Nose: Respira¬ 
tion Impaired on left. Turbinates both middle and left in¬ 
ferior hypertrophied. Color pink. Throat: Tonsils, faucial 
small. Posterior wall smooth. Larynx: Negative. Ears: 
Hearing Voice AD & AS 20/20. Eustachian tubes patulous. 
Eyes: Visual acuity O.D. 20/30-1 O.S. 20/20-3 Hyperopic 
Astigmatism. 

Special Tuberculosis Report: 

36 Temperature: 99. Pulse: 96. Time of Examina¬ 
tion: 4:30 P.M. Height with shoes: 63V*> inches. 
Weight: 119 pounds. Did you weigh the man yourself? No. 
Sputum: Negative 9-15-25. 

Chest Examination: 

Shape: Short, broad, medium depth, left shoulder drop. 
Mobility: Poor. Palpation: Fremiti*: Right L: Artificial 
pneumothorax. Left L: No marked changes. Percussion: 

Right Lung: -. Left Lung: Impaired resonance 3rd 

rib to 5th dorsal spine. Auscultation: Right Lung: Artifi¬ 
cial Pneumothorax. Left Lung: Broncho vesicular breath¬ 
ing 3rd rib to 5th dorsal spine. No marked changes in whis¬ 
pered voice sounds. Few dry crackles to 3rd rib and 4th 
dorsal spine. 

Summary: Right Lung: Artificial Pneumothorax. Left 
Lung: Fibrosis upper. 

X-ray 12-2-2 o'Right L: Partial pneumothorax. Estimated 
degree of compression 90^. Adhesion in the apex and at 
the base. These latter appear to interfere somewhat with 
compression in this region. Pleurisy at the base. At this 
time no demonstrable effusion. Left L: Here and there in 
the lung a few isolated tubercles. Small amount of infiltra¬ 
tion to 2 R. and 4 V. S. and also a small amount deeply 
seated in the root region. 
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Disposition: Patient was discharged on October 1, 1926, 
under Section 202, Par. 3, W. W. V. A. | 

Report signed: Maurice A. Stark, M. D. C. Radcliffe 
Johnson, M. D. 1.1. Gellman, M. D. 

i 

Report of Physical Examination of Eugene J. f'ranklin, 
Pvt. 108th Infantry, Company A, at Saranac Lakje, N. Y., 
Januarv 6, 1928, bv a board of three medical examiners of 
the U. S. Veterans’ Bureau. Said report shows: j 

Present Complaint: Cough and expectoration. 

37 “Wheezing” in chest. Still taking artificial pneu¬ 
mothorax from Dr. Malcolm Lent every thrcje weeks. 

Examination of Lungs: 

Shape of chest: Clavicles prominent—Moderately loud— 
Somewhat emaciated. Mobility: Expansion is limijted over 
the right. Palpation: Fremitus: Increased over ljeft both 
front and back. Absent over the right. Percussion: Bight 
Lung: Hyperresonant throughout. Left Lung: Slighter de¬ 
gree of hyper resonance over left than on opposite side. 
Auscultation: Bight Lung: Broncho vesicular breathing 
over 4th D. S. and to the 2nd I. S. below the 4th D. S| to base 
breath sounds distant. No rales. Left Lung: B. V.|breath¬ 
ing from the 4th D. S. up and to the 2nd rib. No rales. 
Summary of lung findings: Artificial Pheumotlioray Right. 
Fibrosis left upper lobe. 

Pulmonary diagnosis: Positive. 

Condition: Quiescent. 

Stage: Far advanced. ! 

General Diagnosis (based on entire physical condition): 
Tuberculosis, Pul. Chr. F. A. Quiescent. 

Prognosis: Guarded. 

Report signed: Maurice A. Stark. C. Radcliffe Jphnson. 
Wm. M. Gav. ! 

Underneath these signatures appears the following state¬ 
ment: 

“It is the opinion of the board of Medical Examiners that 
this claimant is Permanentlv and Totallv disabled.” 1 , 

X-Rav or Fluoroscopic Findings, made January 10, 1928, 
by H. B. Williams, Roentgenologist: ! 

Artificial pnx., right side. The upper portion of the 
right lung is completely collapsed and is pushed 

38 downward into the lower portion of the chest and 
against the mediastinum. Not very much cpllapse 
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of the lower lobe, which is held out and is probably adher¬ 
ent to the chest wall. This pt. was last examined here on 
6/10/26, at which time practically the same conditions were 
present, with the exception of the fact that there was a 
small fluid collection super-imposed upon the expanded por¬ 
tion of the lung in the lower portion of the chest. This fluid 
has since been absorbed, and there is none present at this 
examination. The amount of air in the chest is somewhat 


less than at the June examination. Left lung: shows little 
or no evidence of pathology except for some thickening of 
the peri-bronchial structures. 

X-Ray or Fluoroscopic Findings, made January 31, 1928, 
by H. B. Williams, Roentgenologist: 

Barium meal 1/30/28; Esophagus, stomach, and duod¬ 
enum negative. 6-hour exam, same date: Stomach is empty, 
head of the column is in the upper descending colon, tail 
well back in the small intestine. The cecum is quite narrow 
and deformed. The segment of gut representing- the cecum 

and ascending* colon is verv short. It is onlv about 8 cm. 
• * * 

from the tip of the cecum to the hepatic flexure. This de- 
formitv remains constant thruout the 6, 7 and 8 hour exams. 
24-hour exam. 1/31/28: The entire colon is well filled. 

Conclusions : Probablv negative for intestinal tbc. ulcera- 
tion. The deformity is apparent, but its cause is undeter¬ 
mined. It is possibly the result of an old inflammatory con¬ 
dition which has altered the contour of the proximal colon. 
There is not sufficient evidence of hyper-motility or irrita¬ 
bility upon which to base a diagnosis of intestinal 
39 tbc., and the deformitv is not entirolv characteristic 


of this condition. See report of 6/18/27. At that 
time there was considerable hypotonicity of the stomach 
and considerable retention at the 6 hour exam. The tone of 


the stomach is apparently good at the present time, and 
there is no 6-hour retention. The large bowel is also ap¬ 
parently considerably more tolerant than at the last ex¬ 
amination. At the 6/26 examination there was a moderate 


degree of hyper-motility involving the cecum, ascending, 

and transverse colon. It is probable that this pt. has tbc. 

ulceration of the proximal colon, but it is believed that this 

has healed or that it is in a verv inactive state. 

* 

Report entitled “Medical Summary,” on form of U. S. 
Veterans ’ Bureau, covering physical examination of Eugene 
J. Franklin, USVB C-1,045,681, while at Hospital No. 96, 
Sunmount, N. Y. Said report shows: 
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Physical Examination: 11-26-28. Bv C. C. Phrinton, 
M. D.: 

General Appearance: Adult male, fairly well-developed, 
only fairly well-nourished. Shoulders are sloping, |the left 
more so. Rather marked prominence of both cjavicles. 
Slight depressions above each and in the suprasternal 
notch. Abdomen is bronzed. Patient walks with a slight 
stoop. 

Age: 34 years. JJeight: 63 1 /> in. Wieght: 118 Vj lbs. 

Blood Pressure: Svstolic 120 

Blood Pressure: Diastolic 82 


38 

Lungs: 11-26-28 Bv C. 0. Purinton, M. D.: 

' Inspection: Patient is fairly well-developed anfl nour¬ 
ished. Shoulders are 'sloping, the right slightly raised. 

Clavicles are slightly prominent, with depressions 
40 above each and slight one below. Also depression in 
supra-sternal notch. Musculature fair thruojit, with 
distinct flattening over top of chest. Mobility is fair, with 
distinct restriction on the right. Marked protuberance 
along side of sternum opposite angle of Louis. 

Fremitus: B. L. Somewhat increased over base, possibly 
more on this side. Within normal limits at top. L. Zj. Some¬ 
what increased over base, possibly more marked posteriorly 
and laterally than otherwise. Within normal limits! at top. 

Percussion: R. L. Kronig’s Isthmus practically obliter¬ 
ated; diminished resonance from'3rd rib and 6thi dorsal 
spine up. Complementary space is not made out. Confus¬ 
ing resonance below the area of dimunution, doubtlbss due 
to artificial pneumothorax. Tendency to jhyper-reionance 
anteriorly. L. L. Diminished resonance from 2nd inter- 
space and 6th dorsal spine up. Kronig’s Isthmus v^ry nar¬ 
row, not sharply defined. Complementary space shows some 
narrowing posteriorly. 

Auscultation: R. L. Faint, almost absent, bronbho ve¬ 
sicular breathing, taking on a tracheal character pi inner 
aspect from 2nd rib and 5th dorsal spine up. Distinct pro¬ 
longation of expiratory note posteriorly, above the ^th dor¬ 
sal spine. No rales or adventitious sounds heard ev^n after 
expiratory cough. Whisper is somewhat increased pver the 
top, not particularly changed in character. L. L. Distinct 
broncho vesicular breathing, with prolongation of jexpira- 
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tion, the latter being distinctly higher in pitch than the in¬ 
spiration, above the 2nd interspace and 5th dorsal 

41 spine. Below this is a more or less typical emphyse¬ 
matous breathing, rather harsh in type, the inspira¬ 
tory and expiratory notes practically meeting and being 
about equal. 'Whisper is somewhat high-pitched in upper 
chest, does not change in character, but somewhat in in¬ 
tensity, being increased over the upper part. Few adventi¬ 
tious sounds heard in early part of examination along the 
supra-scapular fossa and in the axilla. These do not break 
into typical rales and tend to disappear during examination. 

Summary: R. L. Evidence of more or less complete col¬ 
lapse by artificial pneumothorax. No physical signs of 
activity found. 

L. L. Questionable involvement of upper part of upper 
lobe and apex of lower. Doubtful activity. Remarks: Pos¬ 
sible tuberculosis enteritis, a complication in this case. 

Temperature: 36-37.8. Pulse: 78-120. Respiration: 18-20. 

X-Rav Findings: 11-24-28 Bv H. B. Williams, M.D. 

(Chest:) Hydropneumothorax, right side. Upper por¬ 
tion of lung is completely collapsed. The lower lobe is ap¬ 
parently adherent, and shows no compression. On top of 
the uncompressed lower portion of the right lung is a con¬ 
siderable fluid collection, with a shifting level opposite the 
4th costo-ehondral junction. The left lung shows no evi¬ 
dence of any marked invasion of the parenchyma. All 
trunks thruout are uniformly thickened. See report of 
2-28-28. Degree of collapse about the same. The fluid has 
made its appearance since the last examination. There is 
no evidence of fresh exudate in the opposite lung. 

(G. I. Series:) Deformity of proximal colon, prob- 

42 ably due to old tuberculous ulceration. There is no 
hypermotility present in this case, which usually ac¬ 
companies tuberculous enteritis. The deformity, however, 
is consistent, and has been present in preceding examina¬ 
tions dated 1-31-28 and 6-18-27. 

Tentative Diagnosis: Intestinal tuberculosis (history 
and x-ray). 

Change of Diagnosis: None. 

Additional Diagnosis: As per Board report below. 

Treatment: 

Admitted to Receiving Ward 11-22-28 for observation. 
Three rest periods observed daily. Meals at Ward Dining 
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Room. No medication. Routine examinations maCe at all 
clinics. 

A Board of Medical Officers convened at this institution 
at 1:00 P. M., November 28,1928, in compliance with Station 
Order #169, dated August 26, 1926, and upon examination 
of the claimant the following findings are submitted: 

1. Diagnosis: Tbc. pul. chr. far adv. “B”, 1711 jl-26-28. 

Pneumothorax, induced, right, 1355 11-26-28. 

Cicatrix, old, healed, appendectomy, 0285 11-26-28. 

Is claimant able to resume his prewar occupation? No. 

Is claimant bedridden? Should be. 

Do you advise hospital care? Yes. 

Has claimant a vocational handicap? Yes. 

Is his physical and mental condition such that training is 
feasible? No. j 

Recommendations: That claimant be discharged under 
the provisions of G. 0. #59-E, Observation Completed. 
(Further hospitalization for treatment recommenced.) 

(Signed): E. J. Brett, M.D., Chairman. 

43 C. 0. Purinton, M.D., Member. S. T. Taylor, 
M.D., Member. 

Thereupon, there was introduced into evidence o|n behalf 
of the plaintiff, and read to the jury, deposition of 
Mary G. Saunders, who testified in said deposition as 
follows: 

That she knew Eugene J. Franklin, the plaintiff, since 
1905 to the present time; that he lived across the street, 
just opposite her residence, and that she recalled that 
Franklin looked like a strong voung man before he! enlisted 
in the Army, and that he was as a boy strong and Wealthy; 
that she never heard of him having tuberculosis before 
the War, and that she recalls that upon his return from the 
War he came to live with his mother in the neighborhood, 
and that he looked as if he did not have proper f^od, was 
thinner and a nervous wreck, and much thinner thhn when 
he left home, and was twelve to fifteen pounds underweight; 
that she heard him cough; that he was nervous and had a 
short cough, and looked emaciated. 

i 

I 

Thereupon, there was introduced into evidence on be¬ 
half of the plaintiff, and read to the jury, deposition of 

o—-6192a 
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Louis Werner, who testified in said deposition as follows: 

That he knew the plaintiff for about twenty-five years, 
knew him before he went to War, and at the time he en¬ 
listed in the Army, and that at that time his general ap¬ 
pearance was of a very strong, healthy chap; that he saw 
him often and came to visit his house; that he was in the 
real estate business before the War, and that he saw him 
immediatelv after he returned from the Armv, and that he 
came back in a poor condition; that Franklin was in bad 
shape—coughed, was sickly looking, and weighed less, and 
was entirely changed; that he weighed about twenty to 
twenty-five pounds less after he came back; that he weighed 
about 135 pounds when he enlisted. 

Thereupon, there was introduced into evidence on be¬ 
half of the plaintiff, and read to the jury, deposition 
44 of Alfred W. Poliak, who testified in said deposition 
as follows: 

That he was a medical doctor licensed to practice medi¬ 
cine in the State of New York, had graduated in 1902 from 
Columbia University, and was licensed to practice Feb¬ 
ruary, 1903, and interned at Monte Fiore Home from June, 
1902, to October, 1905, and has been in active practice since 
then, associated with the Mt. Sinai Hospital, and has done 
clinical work at the Roosevelt Post Graduate, Sydenham, 
Lebanon; that he treated the plaintiff and was his family 
doctor from October, 1907; that he knew the plaintiff prior 
to his enlistment in the Army, and treated him for minor 
conditions, but never treated him for tuberculosis after 
his enlistment; that he saw the plaintiff, according to his 
records, after leaving the Army, on February 27, 1919; 
that his medical history, according to his records, was that 
of an ordinary grippy cold; that at that time he found, 
according to his records, a few rales in the right upper 
lobe, which became greatlv increased in intensity follow- 
ing a grippal attack: that his diagnosis was not at first for 
tuberculosis, but as the sysmptoms did not abate, and con¬ 
ditions became aggravated, he became suspicious of tuber¬ 
culosis, and sent plaintiff to someone else, or had an X-Ray 
made; that it did develop that he was tubercular; that the 
symptoms of his condition when examined in February, 
1919, were grippal, that is, signs of irritation in part of lobe 
causing collection of mucous and inflammation, so that 
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when he inhaled and exhaled there were sounds jproduced 
which are called rales; that he also had irregular!tempera¬ 
ture, and a great loss of weight, with increase in Weakness; 
that he had no recollection of whether the patient had night 
sweats, and his record did not show; that his loss bf weight 
was possibly fifteen or twenty pounds; that he had| a cough; 
that his records did not show whether he wa^ spitting 
blood or not; and that he treated him in Februaiy, March, 
May, June and October of 1919; June and November, 1920; 
February and June, 1921; January, 1922; November, 1923; 

and sometime in January, 1924, and advised the 
45 patient to go to the country because of ljis condi¬ 
tion; that his diagnosis was that of active! tubercu¬ 
losis; that he did not know whether he worked orj not, and 
that his condition was such that he was not ablejto work; 
and that in his opinion the plaintiff, from the i time he 
started treating him to the last time he officially treated 
him, was permanently and totally disabled; that hp had not 
been paid for testifying, and came at the request j of plain¬ 
tiff’s attorney. 

* # | 

On cross-examination, he testified that he recognized a 

distinction between total temporary and total permanent 
disability, and that active tuberculosis is usually considered 
a permanent disability by medical experts; that plaintiff’s 
condition was beyond the incipient stage; that tliej physical 
signs and symptoms which lead him to that conclusion 
were the rales in the right upper lobe, with the gjreat loss 
of weight and strength and the general condition of the 
patient ; that he had no record of any sputum examination 
of the plaintiff, but his recollection was that lip had ex¬ 
amined him; that his recollection as to the date of Novem¬ 
ber, 1923, being the time of the grippal attack,! was re¬ 
freshed by a letter that he had written on March 25, 1924; 
that the rales in the upper part of the right lobe, after con¬ 
tinued for a period of time, could not have been claused by 
mere Bronchitis; that he was reasonably certaiii in Feb¬ 
ruary, 1919, that the patient would not recover, because of 
his general condition and the poisming of his system by 
the production of these germs; that the spread of the toxic¬ 
ity was indicated by his temperature, amount of weakness 
and loss of weight; that there were times when tpe plain¬ 
tiff was absolutely unable to stand; that he had records 
but could not find them now; that he was not certain that 
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plaintiff had pulmonary tuberculosis in 1919, but was very 
suspicious, and suspected it immediately; that he never 
specialized in pulmonary tuberculosis, but had had quite 
a little experience 1 in pulmonary tuberculosis cases at the 
Montefiore Hospital where he interned. 

46 Witness further testified that he identified nota¬ 
tion on bottom of letter dated May 25, 1920, as be¬ 
ing in his own handwriting, letter and notation being of the 
following tenor: 


“New York, May 25, 1920. 

“Dr. A. W. Pollack, 

203 W. 112th Street, 

New York City. 

Dear Sir: 

“Eugene J. Franklin has applied to me for a position 
and states that after he graduated from Public School 
No. 10 in June 1910 his health was not good and under 
your advice he went to Dover, Del., where he remained 
until Mav 1912. 

m/ 

“Kindlv advise if the above is correct and anv informa- 
•> 

tion vou mav have regarding his character, etc., will be 

* v w C-* 7 7 

appreciated and treated as strictly confidential. 

“Thanking you in advance for an immediate reply, fon 
which I enclose stamped and addressed envelope, I am 
Your truly, 

(S.) W. E. DODGE, 

i P. O. Box 972, City Hall Station , 

New York City . 

“Eugene Franklin was suffering for several years from 
a chronic appendicitis, which kept him in a very weakened 
condition, but finally consented to be operated — in 1914. 
Since then he has been much better. Was accepted and 
served in Army, doing active duty abroad. Since he has 
been back have had no occasion to treat him. 

(S.) A. W. POLLAK.” 

47 On redirect examination, Dr. Poliak testified that 
he had no office records of an occasion when Frank¬ 
lin was so weak that he couldn’t stand, yet he had a definite 
recollection of that being true. 
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Thereupon, there was introduced into evidence on behalf 
of the plaintiff, and read to the jury, deposition of 
Louis Rosenberg, who testified in said deposition as fol¬ 
lows : 

That he had known the plaintiff Eugene J. Franklin over 
twenty years; that he was associated with the plaintiff’s 
brother, Edward, in the real estate business; that [he knew 
Franklin about eight or nine years before the A^ar and 
knew the members of his family; and that when he first met 
Franklin eighteen or nineteen years ago he was la huskv 
fellow weighing about 135 pounds, able to do manual labor; 
that he saw him working on a boiler in the cellajr of his 
house; that he knew Franklin when he first caijne back 
from the War; that he worked for his brother in the 
real estate business; that he was pretty much rpn down 
and did not vreigh as much as he did when he wept in the 
Army; that he heard plaintiff cough; that when plaintiff 
came back he complained every time he saw him apd used 
to get tired out climbing stairs; that he saw him climb 
stairs in the building in which he worked. No cros^-exami- 
nation. 

Thereupon, counsel for the defendant orally mpved for 
a directed verdict in favor of the defendant, and thereupon 
the Court granted the motion and directed the jury to re¬ 
turn a verdict for the defendant, to which an exception was 
duly taken and noted. 

The foregoing is the substance of all the proceedings 
bearing upon the exceptions herein reserved on behalf of 
the plaintiff. ! 

And thereupon, as all of said exceptions were duly noted 
and allowed as aforesaid, and duly entered upon tpe min¬ 
utes of the Court, before the jury retired to consider of its 
verdict, and because the matters and things hereinbefore 
recited are not matters of record, in order to mpke the 
same a part of the record herein, which is hereby drdered, 
so that the plaintiff may have his ease reviewed on 
48 appeal, the plaintiff by his attorneys, moyes the 
Court to sign and seal this his Bill of Exceptions, to 
have the same force and effect as if each and every one of 
said exceptions had been separately signed and sealed, 
which motion is granted by the Court, and thereupon, the 
plaintiff tenders this his Bill of Exceptions and requests 


i 

I 
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the Court to sign and seal the same, which is accordingly 
done, now for then, this 31st dav of January, A. D. 1934. 
[seal.] ALFRED A. WHEAT, 

Chief Justice. 


Approved: 

L. HAROLD SOTHOROX, 

SI5 loth Street, N. W., 

Washington , D. C., 

Attorney for the Plaintiff. 

WALTER M. SHEA, 

Asst. United States Attorney in 
and for the District of Columbia , 

Attorney for the Defendant. 

Endorsed on cover: District of Columbia Supreme Court. 
Xo. 6192. Eugene Jerome Franklin, Appellent, vs. United 
States of America. Court of Appeals, District of Colum¬ 
bia. Filed Mar. 23, 1934. Henry W. Hodges, Clerk. 
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L. Harold Sothorost, Esq., 

P. Michael Cook, Esq., 
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In The Court of Appeals of 
District of Columbia 

January Term, 1934 



No. 6192 


EUGENE JEROME FRANKLIN, Appellant 

i 

i 

vs. 

I 

UNITED STATES OF AMERICA, Appellei 


BRIEF ON BEHALF OF APPELLANT 


STATEMENT OF THE CASE 

The appellant, plaintiff below, filed suit on Aiigust 
1, 192S, against the United States of America jon a 
$10,000.00 War Risk Insurance policy, alleging thdt the 
policy matured in February, 1919, because the appel¬ 
lant became and was permanently and totally disabled 
at that time. 

The appellee in its plea in the Court below denied 
that the appellant was permanently and totally dis¬ 
abled during the month of February, 1919. 

The case came on for trial and at the close of the 
appellants case the appellee • orally moved for £ di- 
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reeled verdict in its favor, which motion the Court 
granted and directed the .jury to return a verdict for 
the defendant, to which an exception was duly taken 
and noted and the plaintiff below prosecuted this ap¬ 
peal to this Court. 

The facts briefly are as follows: The appellant testi¬ 
fied (Rec. p. 7-10) that he enlisted in the military ser¬ 
vice on April 5, 1918, at which time he was in perfect 
health: that he arrived in France May 21, 1918, train¬ 
ed for a month or so at Brest, then went to the front 
line where, in an offensive at Kimmel Hill, he was 
gassed on July 2, 1918; that he was sent to a hospital 
where he was treated, at which time he had pains in 
the chest, vomited, had head-aches, and a temperature, 
and was suffering from nervousness. He was in the 
hospital for three or four weeks, then sent to a hospital 
in England for three or four more weeks, confined to 
bed; that he was then ordered back to duty and took 
part in the St. Mihiel drive in September; that he again 
was sent to a hospital and from there transferred to a 
hospital in England, staying there until he left for the 
United States; arriving here December 21,1918. Upon 
arrival he was sent to Saint Mary’s Hospital, Hoboken, 
New Jersey, where he stayed for two weeks, and from 
there was sent to Dunhill Road Hospital, Bronx, where 
he was continuously in bed; from there ordered back 
to Camp Upton Hospital, was in bed there, and was 
discharged from the military service February 18, 
1919; that at the time of his discharge he was examined 
with several hundred other soldiers and was then suf¬ 
fering from pains in the chest, had a cough, night 
sweats and head-aches; that Dr. Poliak treated him 
from 1919 until 1924, when he went to Saranac Lake 
for treatment for tuberculosis; that after he was dis¬ 
charged from the army he collected rent for his 


brother, who was in the real estate business, for \rtiich 
his brother paid him $35.00 per week; that from jjune, 
1920 until January, 1923, he worked for the Pinkerton 
Detective Agency, where he worked continuously ex¬ 
cept for the days when he had to go to a physician, 
receiving $27.00 a week. He took this job becausb, as 
he states, “I had to do something and I though it ^tould 
be easv so I could be out in the air”; that he worked 
for his brother again about eight months before he 
went to Saranac Lake in February, 1924; that he didn’t 
know there was any such thing as the Veterans Bu|reau 
until 1924. He also stated that he sold automobiles on 
a commission basis but did not testify as to the dates; 
that lie is now drawing $90.00 a month from the Vet¬ 
erans Bureau for permanent and total disability. | 

The summary of the War Department records con¬ 
firms his testimony in general, and further sljiows 
(Rec. p. 16) that on September 18, 1918, he was; ad¬ 
mitted to the hospital for a tuberculosis examination; 
that he was weak, had night sweats, very little sputum 
and crepitations on deep respiration, and thereafter 
his physical examinations showed (Rec. p. 16-20);that 
his condition was diagnosed as acute bronchitis^ but 
the records show that rales were heard throughout his 
chest and his temperature was seldom normal. ; 

Dr. Poliak testified (Rec. p. 34) that he first trqated 
appellant on February 27, 1919, and thereafter in 
March, May, June and October, 1919, June and No¬ 
vember, 1920, February and June, 1921, January, 1922, 
November, 1923, and January, 1924; that he first treat¬ 
ed him for a grippy cold, at which time he heard a| few 
rales in the right upper lobe and as the symptoms did 
not abate he sent appellant to someone else or ha^l an 
X-Ray made, and it developed that he was tubercular; 
that he had irregular temperature, great loss of weight, 
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with increasing weakness; that he had a cough and he 
advised appellant to go to the country because of his 
condition; that his diagnosis was active tuberculosis; 
that his condition was such that he was not able to 
work, and from the time he first started treating him to 
the last time he officially treated him, appellant was 
permanently and totally disabled. On cross-examina¬ 
tion he testified that active tuberculosis is considered a 
permanent disability by medical experts and that ap¬ 
pellant’s condition was beyond the incipient stage, and 
There were times when the plaintiff was absolutely un¬ 
able to stand. The doctor identified a note dated Mav 

•» 

2f), 1020, in his own handwriting, which stated that lie 
had not treated appellant since he came back from the 
Army. 

The United States Veterans Administration Records 
(Rec. p. 21-33) show that the appellant went to Saranac 
Lake at the urgent request of his family physician; that 
from the day of his first examination on February 13, 
1924, his case was diagnosed as tuberculosis, chronic, 
pulmonary, far advanced, active, P/R, and from that 
date until the time of filing suit the appellant was re¬ 
ported as being bedridden, unable to travel, in need of 
hospitalization, training not feasible, and that he was 
permanently and totally disabled. 

Three lay witnesses testified (Rec. p. 33, 34 and 37) 
that they had known appellant for a number of years; 
that he was strong and healthy when he entered the 
Army; that upon his discharge he weighed from twenty 
to twenty-five pounds less, was sickly looking, had a 
bad cough, that he frequently complained and got tired 
out climbing stairs. 

Dr. Hoffman, an expert witness, in answer to a hypo¬ 
thetical question stated (Rec. p. 13) that in his opinion 
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I 

appellant was permanently and totally disabled at the 
time of his discharge on February 18, 1919, an<fl still 
was permanently and totally disabled at the time pf the 
trial; that the latter was based on an examinationjmade 
and X-rays. 

I 

i 

ASSIGNMENTS OF ERROR 

i 

The two assignments of error may be summed tip by 
saying that the Court erred in directing a verdict for 
the defendant. j 

i 

j 

ARGUMENT 

The sole issue in this case was whether or not the ap¬ 
pellant was permanently and totally disabled on Feb¬ 
ruary 18, 1919, the day of his discharge, for therp was 
no doubt, and we think it was conceded at the trial of 
this case, that appellant was permanently and totally 
disabled at the time of his admission to Saranac Lake 
in February, 1934. j 

Total permanent disability is defined by the Director 
of the Veterans Bureau (T. D. 20 W. R.) to be 4 *Any 
impairment of mind or body which renders it injipos- 
sible for the disabled person to follow continuously 
any substantially gainful occupation, shall be 
* * * to be total disability. Total disability 
deemed to be permanent whenever it is founded upon 
conditions which render it reasonably certain tliiat it 
will continue throughout the life of the person suffering 
from it.” This definition has been frequently quoted 
by the Courts, including the Supreme Court in Lumbra 
vs. United States, 290 U. S. 551, 558, but as Mr. Justice 
Butler said in that case: 

44 The phrase, ‘total permanent disability’ is to 
be construed reasonably and having regard td the 


depmed 
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circumstances of each case. * * * The various 

meanings inhering in the phrase make impossible 

the ascertainment of anv fixed rules or formulae 

* 

uniformly to govern its construction. That which 
sometimes results in total disabilitv mav cause 
slight inconvenience under other conditions. Some 
are able to sustain themselves without serious loss 
of productive power against injury or disease suf¬ 
ficient totally to disable others * * * ‘Total dis- 
ability’ does not mean helplessness or complete 
disability, but it includes more than that which is 
partial * * *. The mere fact that one has done 
some work after the lapse of his policy is not of 
itself sufficient to defeat his claim of total per¬ 
manent disability. He may have worked when 
really unable and at the risk of endangering liis 
health or life.” 

There seems to be little doubt that if the appellant 
had not engaged in any employment from the time of 
his discharge until his entrance into Saranac Lake 
Hospital in 1924, that the evidence was sufficient to 
sustain a finding of appellant's permanent total dis¬ 
abilitv at the date of his discharge. In the lower 
Court particular stress was laid upon the appellant’s 
work record, claiming that such work record as a 
matter of law negatived permanent total disability. 

The facts in this case, however, show that with the 
exception of approximately a year and a half, when 
the appellant was employed by the Pinkerton Detec¬ 
tive Agency, that he was working for his brother col¬ 
lecting rents, and that he did no other work up to the 
time he went to Saranac Lake and was there declared 
permanently and totally disabled. He worked for the 
Detective Agency, as he said, to be out in the air. His 
employment bV his brother might be viewed in the same 
light as in the cases of United States v. Jensen, GG Fed. 
(2d) 19, 20, and United States v. Dudley, 64 Fed. (2d) 
743, where the Court said:— 


“In each case the jury could have found tha;t the 
veterans’ services were retained because of sym¬ 
pathy.” ! 

In United States v. Caldwell, 69 Fed. (2d) 200, 202, 
the veteran was employed by a total stranger and the 
court there said: 

“It is conceivable on the evidence of this case 
that the plaintiff’s substantial earnings whenjwith 
the bond house were the result less of work jthan 
of sympathy for his condition and admiratioi^ for 
his grit.” 

In United States v. Godfrey, 47 Fed. (2d) 126,1127, 
the veteran was hired by his former employer iihme- 
diately after his discharge in 1919 and worked almost 
continuously until 1927, earning from $30.00 to $35.00 
a week. The Circuit Court of Appeals in affirming a 
judgment for the veteran stated that the government’s 
main contention was grounded on the fact that the 
veteran was in receipt of wages from a former em¬ 
ployer until 1927, but, the Court said: 

“# * # ^Qgg no t follow that he earned his 


wages,” and the Court went on to recite that hisj em¬ 


ployer seemed to have been an unusually considerate 
employer, and added: 


4 4 * 


* The evidence warranted the jury in 
finding that, under an apparently sympathetic! and 
merciful employer he attended spasmodically, to 
his duties and received (probably not fully earned) 
pay therefor; that if he had had less grit he wpuld 
have left work and rested, as the District Cpurt 
properly found was his needed treatment.” 

It was also brought out in evidence that he and his 
wife conducted a delicatessen store at Saranac ijake. 


This store was opened in 1926 and the Veterans Ad¬ 
ministration records show that at that time and for 
two years previously, and until a time subsequent to 
the tiling of this suit, the appellant was bedridden, 
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under hospital care, and in charge of an attendant, and 
the appellant 'testified that his wife ran the store; 
that he tried to help her keep books and do some buy¬ 
ing, and this was subsequent to the time when he was 
admittedly permanently and totally disabled. 

In Burgoyne v. United States, 61 App. D. C. 97, and 
United States v. Stewart, 61 App. D. C. 115, this Court 
held that veterans suffering from tuberculosis were en¬ 
titled to recover on their policies despite the fact that 
thev had a work record. 

Among the numerous cases to the same effect decided 
by the Circuit Courts of Appeals may be cited Thorne 
v. United States, 66 Fed. (2d) 230; United States v. 
Monger, 70 Fed. (2d) 361; United States v. Kane, 70 
Fed. (2d) 396; Malavski v. United States, 43 Fed. (2d) 
974; United States v. Meserve, 44 Fed. (2d) 549; 
United States v. Phillips, 44 Fed. (2d) 689; United 
States v. Sligh, 31 Fed. (2d) 735; United States v. 
Anderson, 70 Fed. (2d) 537; United States v. Todd, 70 
Fed. (2d) 540; United States v. Xickle, 70 Fed. (2d) 
873; United States v. Duncan, 67 Fed. (2d) 356; Sorvik 
v. United States, 52 Fed. (2d) 406; United States v. 
Lawson, 50 Fed. (2d) 646. 

In the leading cases which have held against the 
veteran who attempted to work while suffering from 
tuberculosis (see Lumbra v. United States, supra; 
Falbo v. United States, 64 Fed. (2d) 948; and Nicolay 
v. United States, 51 Fed. (2d) 170, it will be found that 
the decision was not adverse to the veteran on his work 
record alone, but that there was either no medical testi¬ 
mony at all, or the medical testimony as to his perman¬ 
ent and total disability was verv meagre. 

In the lower court some stress was placed upon the 
fact that the appellant signed a certificate of good 
health upon his discharge from the Army (Rec. p. 21). 


The War Department records, however, show that he 
was discharged from the hospital convalescing frop 
acute bronchitis on February 13th, the day before he 
signed that certificate, and at that time his temperh- 
ure was not normal. Appellant’s testimony also show¬ 
ed that he was examined with several hundred others. 

I 

The circumstances under which the insured signed the 
certificate were for the jury to consider in determiniiig 
its evidentiary weight. United States v. Thomas, (j>4 
Fed. (2d) 245; United States v. Jensen, supra. 

CONCLUSION | 

Viewing all the facts of this case, and giving to tljie 
appellant the benefit of every reasonable inference 
that may be drawn therefrom, as we must on a motion 
to direct a verdict (Gunning v. Cooley, 281 U. S. 90, 9^), 
the medical and lay testimony, together with the othbr 
corroborating facts and circumstances, the jury could 
have found that the appellant was suffering from; a 
permanent total disability on the date of his discharge. 
Ilis employment for a short time by a detective agency, 
as he said, to be out in the air, and what the jury mig^it 
have found to be employment out of sympathy by his 
brother, does not negative such permanent total dis¬ 
ability. | 

It is urged, therefore, that there is sufficient evi¬ 
dence in the Court below to go to the jury, and tljis 
case should be reversed and remanded for a new trihl. 

Respectfully submitted, 

L. Harold Sothoron, 

P. Michael Cook, 

Attorneys for Appellant. 
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BRIEF ON BEHALF OF APPELLEE 

Suit was filed by appellant hereinafter referred 
to as plaintiff in the Supreme Court of the District 
of Columbia on a Ten Thousand Dollar ($10,^00) 
policy of War Risk Term Insurance, alleging jma- 
turity on account of total and permanent disability 

i 

during the month of February, 1919. The declara¬ 
tion did not state the nature or cause of the alleged 

I 

total and permanent disability, but from the jevi- 
deuce produced at the trial it was apparent that an 
attempt was made to prove such disability by reason 
of tuberculosis. The plea of the defendant b^low 
admitted all allegations of the declaration except 
the total and permanent disability of the plaintiff. 
Upon the conclusion of plaintiff’s case, a motiod for 
directed verdict on behalf of the defendant jwas- 
made and granted by the court. 
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STATEMENT OF THE CASE 


The facts before the court at the time of the 
motion for directed verdict were as follows: 

The plaintiff testified that he entered the Mili¬ 
tary Service of the United States on April 5, 1918; 
that he went to Camp Upton, New York, thence to 
Spartanburg, South Carolina, thence to Newport 
News, Virginia, to embark for France, arriving 
there May 21, 1918. He further testified that he 
was in the front line at Kimmel Hill where lie was 
gassed July 2, 1918, and sent to a hospital for three 
or four weeks and then sent to another hospital in 
Winchester, England, for three or four weeks 
longer, during which time he was in bed; his fur¬ 
ther testimony was that he was later ordered back 
to his Company and went into the front lines again 
at St. Miliiel in September 1918, and that he re¬ 
ported sick again and was sent to a hospital in Eng¬ 
land where lie remained until leaving for the 
United States where he arrived about December 


21.1918 (R. 7-8). 

The records of the War Department also offered 
in evidence by the plaintiff show that the plaintiff 
reported sick and first entered a field hospital on 
September 18. 1918, with bronchitis and was dis¬ 
charged for dutv and sent to the American Rest 
Camp in Winchester, England, for disposition 
(R. 16). These records further indicate that the 
plaintiff was reported sick and admitted to a sta¬ 
tionary hospital on November 22, 1918, with bron- 


3 


cliitis acute, and that he was subsequently sejnt to 
the United States (H. 16). j 

Plaintiff further testified that after his arjrival 

in the United States, lie was sent to several Shos- 

7 _ ! 

pitals in the vicinity of New York City; that he was 
discharged from the Military Service on Febriiarv 
18, 1919; and that at the time of his discharge he 
was examined with several hundred other soldiers 
and was suffering from pains in his chest and a 
cough, night sweats, and headache (R. 8). j 
The War Department records previously! re¬ 
ferred to and offered in evidence by the plaiutiff 

show that the plaintiff signed an unequivocal sfate- 

! 

ment on February 14, 1919, four days before his 
discharge; that he had no reason to believe thgt at 
that time he was suffering from the effects of!any 
wound, injury, or disease or that he had any!dis¬ 
ability or impairment of health whether or not in¬ 
curred in the Military Service (R. 20). The rec¬ 
ords also show that on the same date he was exjam- 

I 

ined by an officer of the Medical Corps of j the 
Army and found to be physically and mentally 
sound (R. 21). | 

The plaintiff further testified that he collected 
rent for his brother in the real estate business,j his 
pre-war occupation from February 19, 1919] to 
May 1920, when he went to work for the Pinkerton 
Detective Agency and worked as an operator] of 
that organization until January 19,1923, for which 
work he received $27 per week, when he again]re- 
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turned to his brother’s employment at $35 a week,, 
which he continued to do for about eight months 
before he went to Saranac Lake in February of 
1924 for treatment for tuberculosis. This was five 


years after his discharge. Plaintiff testified that 
he was married November 19, 1922. Franklin 
further testified that lie was treated by Doctors 
Poliak, Baseh, Goldstein, and Mencher, and that 
Dr. Poliak treated him from 1919 to 1924, when he 
went to Saranac, and that upon his admission to 
Saranac Sanitorium he was weak, had a headache, 
cough, night sweats, and temperature. Franklin 
further testified that while at Saranac Lake he 
went into the delicatessen business in 1926. and, 
after about a year and a half, moved into another 
place of business where he remained until 1929; 
that he drove an automobile once in a while, having 
driven since 1917 and has held drivers’ licenses in 
the State of New York for 1930, 1931, 1932, and 


1933, and that he sold automobiles for two com¬ 
panies at Mt. Vernon, New York, over a period of 


about a year for which he received commission and 


had a drawing account of $25 a week, and that 
while at Saranac Lake and Mt. Vernon, New York, 
he took regular rest periods and that he has not 
been in a hospital since 1929. Franklin also stated 
that he now lives in the Catskill Mountains and is 
suffering from pains in his chest, headache, cough¬ 
ing, and has temperature and night sweats (R. 8- 
9-10). 


Dr. Herman S. Hoffman, a physician with offices 
in the city of Washington, District of Columbia, 
testified that he examined the plaintiff the day be¬ 
fore he appeared on the witness stand and th4t his 

examination of Franklin the dav before was foir the 

* 

purpose of testifying at the trial, and that he jgave 


plaintiff no treatment and expected to givej him 
none, and that his work was concluded with his 
testimony. This witness gave an opinion tlpit at 
the time of the examination the plaintiff was suffer¬ 
ing from tuberculosis and a possible involvement of 

the kidnevs, and further testified that he was unable 
* - 

to state whether the plaintiff's tuberculosis! was 
active or inactive at the time of the examination, 

as he did not observe Franklin over a sufficient pe- 

| 

riod of time (R. 13). This physician further ^ave 

as his opinion that the plaintiff was totally andjper- 
manentlv disabled on Februarv 18. 1919. iii re- 

spouse to a hypothetical question based uponj the 
testimony of the plaintiff and the case history. This 
witness stated that this opinion was based on the 
plaintiff’s general condition and that the hypotheti¬ 
cal question contained no diagnosis of tuberculosis 
prior to 1924 and that there w^as no diagnosis other 
than bronchitis prior to that date, and he further 
stated that he or no one could tell that it took! five 
years to aggravate the plaintiff’s condition to| the 
point where he developed active tubercujosis 
(R, 13). | 

Dr. Alfred W. Poliak testified by deposition jand 
stated that he was a licensed practitioner in!the 


i 
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State of New York and had known plaintiff since 
October 1907: that he knew him before his Army 
service and had treated him for minor conditions 


but never for tuberculosis after his enlistment; and 
that according to his records, which he could not 
find, lie treated Franklin on February 27, 1919, in 
March, Mav, June, and October 1919, June and 
November 1920. Februarv and June 1921, Januarv 

a t %J 

1922. November 1923, and some time in January 
1924: and that after a grippal attack in November 
1923 Franklin’s condition became worse and the 
symptoms did not abate: and this witness expressed 
the opinion that the plaintiff was totally and per- 
manentlv disabled from the time he first started to 

a 

treat hint and that he was reasonable certain in 

a 

February 1919 that the plaintiff did not recover 
because of his general condition and the poisoning 
in his system indicated by temperature, weakness, 
and loss of weight. This physician stated he was 
not certain the plaintiff had tuberculosis in 1919. 
This witness further identified a notation in his 
own handwriting in response to a reference inquiry 
made of him concerning Franklin dated May 25, 
1920. in the following words: 


Eugene Franklin was suffering for several 
years from a chronic appendicitis, which 
kept him in a very weakened condition, but 
finally consented to be operated on in 1914. 
Since then he has been much better, was ac¬ 
cepted and served in the Army, doing active 


duty abroad. Since he has been back have 
•/ 

had no occasion to treat him. 

(Signed) A. W. Poll^k. 

(R. 34. 35, 36.) " | 

Three lay witnesses also testified by deposition 
that thev had known the plaintiff Franklin for a 
long period of time and indicated by their testi¬ 
mony that he was an able-bodied person bpfore 
Military Service, but after service he appealed to 
be run down and had lost much weight and eoijghed 


(R. 33, 34, 37). War Department records offered 

i 

in evidence by the plaintiff showed his weight |to be 
118M> pounds when examined by a Draft Board 
Physician on January 29,1918 (R. 15), and General 
Hospital No. One, New York, examination report 


shows plaintiff’s weight within a week before dis¬ 
charge from the Army to be 130 pounds (R. 20). 

ASSIGNMENT OF ERROR 


Both assignments of error are considered afe one 
in appellant’s brief and will be so treated herein. 

ARGUMENT 

At the beginning appellee wishes to correct a 
mistake of fact and one of belief as expressed in 
appellant’s brief. On page five therein the follow¬ 
ing appears: 

And we think it was conceded at the [trial 

of this case, that appellant was permanently 

and totally disabled at the time of his actmis- 
* ! 

sion to Saranac Lake in February 19341 
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The record indicates that Franklin was admitted 
to Saranac Lake in February 1924 instead of Feb¬ 
ruary 1934, and inasmuch as this case was tried in 
November 1933, the rear 1924 must have been in- 
tended and as to the belief expressed aforesaid, 
attention is directed to defendant’s plea, in part, 
as follows (R. 3) : 

3. Defendant denies that plaintiff became 
and was totally and permanently disabled 
during the month of February 1919, and 
denies that he is now or ever has been per¬ 
manently and totally disabled * * *. 

*. * 

ISSUE INVOLVED 

The sole issue at the trial of this case was whether 
the appellant was totally and permanently disabled 
during or before the month of February 1919. 

In a suit brought upon a contract of Vdar Risk 
Term Insurance both elements of the definition 
must be proven within a time while the policy was 
in force and effect. If an insured proves a total 
disability while his contract was in force, but fails 
to prove that it is permanent in character, or if he 
proves a permanent disability while his contract 
was in force but fails to prove that it is a total dis¬ 
ability, he cannot recover. Lumbra- v. United 
States, 290 U.S. 551. 

The question that first presents itself in view of 
the foregoing is what was the condition of Franklin 
during the month of February 1919. 
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Although Franklin testified at the trial that at the 
time of his discharge he was suffering from paiijis in 
his chest, had a cough, night sweats, and headache, 
the War Department records offered in evidence 
by plaintiff in support of his case show that on Feb¬ 
ruary 14, 1919, he signed a statement to the effect 
that he was suffering from no wound, injurjr, or 
disease, and that he had no disability or impairment 
of health, and these records also disclose thaft on 
February 14,1918, he was given a careful physical 
examination and found to be physically j and 
mentally sound. Certainly this evidence proves 
neither total nor permanent disability. Immediately 
and during the same month after his discharge, he 
resumes his pre-war employment which he j con¬ 
tinues until May 1920 when he seeks and obtains 
employment with the Pinkerton Detective Agency 
at $27 a week, which employment continues until 
January 1923 when he again resumes his initial 
post-war employment at $35 a week, which j con¬ 
tinued until he was required to go to Saranac pLake 
in 1924 when for the first time he was diagnosed as 
having tuberculosis and for the first time sincb dis¬ 
charge required hospital treatment. It is the con¬ 
tention of the appellee that no disability is pfoven 
from the foregoing from February 1919 until Feb¬ 
ruary 1924, let alone total and permanent disability. 
Dr. Poliak testified that he treated Franklin at 
specified intervals from 1919 to 1924 but did not 
treat him for tuberculosis. 


84970—34 






10 


It lias been held frequently in cases of this char¬ 
acter that where the physical facts contradict opin¬ 
ions of physicians upon the question of total, per¬ 
manent disability under a war-risk policy, the facts 
and not the opinions must govern. (See United 
States v. Rodman, 68 F. (2d) 351; United States 
v. Howard, 64 F. (2d) 533; United States v. Dona¬ 
hue, 66 F. (2d) 838; United States v. Burns, 69 F. 
(2) 636; and United States v. Ingalls, 67 F. (2d) 
593.) 

Dr. Hoffman also testified that in the hypothet¬ 
ical question asked of him, there was no evidence 
of tuberculosis prior to 1924. 

Yv Inch facts appellee contends further negatives 
anv total and permanent disabilitv and further evi- 
deuce of this fact is proved by plaintiff himself in 
his continuous work record during these years. 

True, the plaintiff was afflicted with tuberculosis 
in February 1924 after a grippal attack in Novem¬ 
ber 1923, and! it may be that tuberculosis can or 
cannot become a total and permanent disability, 
but in the instant case the only disability proved or 
attempted to be proved is the tuberculosis having 

its onset in 1924 and there is an utter lack of anv 

* 

proven disability prior to that time, during which 
period of five years from discharge the policy of 
insurance had lapsed and the plaintiff had worked. 
Total and permanent disability must exist before 
the policy lapses. Totality and permanency de¬ 
veloping thereafter cannot resurrect a dead policy. 
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Suit in the instant case was filed August 1,1928. 
As stated by the Supreme Court of the Hinted 
States in Lurnbra v. United States, supra: 

It requires no discussion to show thajt the 
evidence in respect of petitioner’s condition 
during the life of the policy has no substan¬ 
tial tendency to prove total permanent) dis¬ 
ability at the time of the lapse. The evidence 
as to his subsequent condition may be! con¬ 
sidered only for the purpose of determining 
his condition while the contract was in fprce. 
His conduct following the alleged accrual 
of his claim reflects his own opinion ds to 
whether he was totally and permanently dis¬ 
abled at the time of the lapse. His own state¬ 
ments to medical men, their diagnoses^ his 
repeated applications to the Government for 
compensation and his failure earlier tp as¬ 
sert any claim show that for a decade lid did 
not believe that he was totally and perma¬ 
nently disabled when he let his policy ldpse, 
May 31, 1919. And in the absence of clear 
and satisfactory evidence explaining, excus¬ 
ing, or justifying it, petitioner's long delay 
before bringing suit is to be taken as strong 
evidence that he was not totally and perma¬ 
nently disabled before the policy lapsed. 

And this Honorable Court in Atkins v. United 
States, decided April 9, 1934, quoting the above 
from the Lumbra case , stated: 

In the present case there is no substantial 
evidence connecting Atkins’ present cdndi- 
tion with his military service prior to the 

I 
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lapsing of the policy. He was apparently 
able to work and did work until his habits 
interfered. A strong circumstance not pres¬ 
ent in the Lumbra case is the reenlistment 
twenty months later. It is inconceivable that 
he could have been accepted for this service 
had he not been reasonably sound in body 
and mind. 

We have examined appellant’s altogether 
too numerous assignments of error, but we 
do not deem it necessary to discuss them. 
Suffice it to say that no prejudicial error oc¬ 
curred. ' While the case was submitted to 
the jury in a comprehensive and fair charge, 
the court would have been justified, under 
the ruling in the Lumbra case, in directing 
a verdict for the United States. 

In appellant’s brief it is suggested that because 
part of Franklin’s employment was for his brother, 
this employment was due to sympathy for the vet¬ 
eran, but no evidence to support this contention 
can be found in the record inasmuch as the brother 
did not testify nor his absence explained, and it is 
inconceivable how this application can be made 
with respect to the Pinkerton employment with¬ 
out a suggestion of evidence to support it, which 
burden is necessarily on the appellant. Appellant ’s 
brief contains a statement of the following tenor: 

In Bnrgoyne v. United States, 61 App. 
D.C. 97, and United States v. Stewart, 61 
App. D.C. 115, this Court held that veterans 
suffering from tuberculosis were entitled to 


recover on their policies despite the fact that 

tliev had a work record. 

* 


A review of these cases fails to disclose su|ch a 
statement contained therein and it must be reiliem- 
bered, as previously stated herein, there is no; evi¬ 
dence or a diagnosis of tuberculosis prior to Febru¬ 
ary 1924. | 

Since 1924 the plaintiff was in the delicatessen 
business at Saranac Lake, Xew York, from 11926 

' i 

to 1929 and since that time he testified that liejsold 
automobiles for two concerns in Mt. Vernon, Xew 

■ i 

York, for approximately one year, for which he re¬ 
ceived commissions and a drawing account oil $25 
per week. Franklin has not been hospitalized since 
1929 and the record does not show, nor was testi¬ 
mony offered to show that the work or activities of 
the plaintiff since 1926, has aggravated or intensi¬ 
fied his tubercular condition, and it is reiterated 

i 

that the testimony offered on behalf of the plaiiitiff 
fails to show any appreciable disability of any 
nature from 1919 to 1924 in support of his | suit 
claiming total and permanent disability. 

In Xi colay v. United States, 51 Fed. (2d) 170^ the 


Circuit Court of Appeals for the 10th Circuit stdted, 
at page 172: 

There is substantial evidence that he was 
a tubercular when he was discharged from 
the Army. There is little doubt that from the 
middle of July 1927 he has been a sick ijian. 
The question is not, however, his present 
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condition: the question is. What was his 
physical condition on or before May 2,1919 ? 
Evidence as to his condition since is 


pertinent, but only as it bears upon his con¬ 
dition while his policy was in force. The 
plaintiff's right to recover depends, upon 
whether or not he was permanently and 

totally disabled in Mav 1919: the fact that he 
• %/ • 


was then in the early stages of tuberculosis 

is not conclusive, for we are not required to 

close our eves to a fact known to most man- 
* 

kind, and that is that many men and women 
are now doing their daily tasks who have at 
one time been so afflicted. 


and at page 173: 

Unless the plaintiff has produced some 
substantial proof that it was reasonably cer- 

JL. %>' 

tain, on or before Mav 2, 1919, that his con- 

dition of total disability was one that would 

continue throughout his life, the case must be 

affirmed. We cannot find any such substan- 

%/ 

tial evidence in the record. If, for the mo¬ 
ment. we disregard the evidence as to the suc¬ 
ceeding vears, we have at best an insured in 
the earlv stages of tuberculosis. It is a matter 
of common knowledge that many such incip¬ 
ient tuberculars respond readily to the simple 
treatment of rest and nourishment; the ac¬ 
tivity is arrested, and, while there probably 
always will be a susceptibility of recurrence, 
they are able to, and do, live out their lives 
following gainful occupations. On the other 
hand, there are some that do not respond to 
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treatment, and their condition is incjurable 
from the start. The burden of proof ik upon 
the plaintiff; if his evidence leaves it $ mere 
matter of speculation as to the permanence 
of his condition in May 1919, he camjiot re¬ 
cover. Atchison, T & S. F. Rij. Co. v. Foops, 
281 U.S. 351, 50 S.Ct. 281. 74 L.Ed. |896. 

See also Roberts v. United States, 57 Fed. (2) 
514. | 

In Wise v. United States, 63 Fed. (2) 307, the 
Circuit Court of Appeals for the Fifth Circuit, at 
page 308, says as follows: 

I 

Y\e agree with the District Judge thht one 
who more than ten years after his polity has 
lapsed makes a claim for the first time that 
he became totally and permanently disabled 
while Ins policy was in force, and liafc con¬ 
tinued since and will continue to be so’ must 
be prepared to support that claim byj clear 
evidence. He must show, bv evidence con- 

* i 

temporaneous with the life of the policy, the 
then totality and permanence of his disabil¬ 
ity as a fact existing and accepted, lor he 
must show conditions then existing \Vhich, 
read in their own light and in the light of 
subsequent events, make it reasonably prob¬ 
able that, though then unclaimed and unrec¬ 
ognized, total and permanent disability did 
then in fact exist. It is not enough thkt the 
evidence afford a basis for a possible infer¬ 
ence that it did; it must make the inference 
that it did appear reasonably probable:. 
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In United States v. Rice, 47 Fed. (2) 749, the 
Circuit Court of Appeals of the 9th Circuit makes 
the following statement, at pages 749 and 750: 

Immediately after his discharge from the 
army, the appellee entered the employ of a 
railroad company as a common laborer and 
continued in that employment for about two 
months. 1 He was next employed as a clerk in 
an armV store for about three months and 
as a truck driver for about the same period. 
He then resumed work with the railroad 
company, where lie remained for about four 
years, or until July 1924. His compensation 
as railroad employee, clerk, and truck driver, 
covering a period of about five years, fell 
little short of $5,000 and about six months of 
that time was not satisfactorily accounted 
for by either illness or unemployment. 

(1) The foregoing undisputed facts would 
seem to demonstrate that there was a total 
failure of proof on the question of total and 
permanent disability and that a finding by 
the jury that the appellee was unable to do 
that which he had been doing almost dailv 
for a period of more than live years is with¬ 
out support in the testimony. In so deciding 
we are not invading the province of the jury; 
we are simply declaring the law. 

In United States v. McLaughlin, 53 Fed. (2) 450 
Circuit Court of Appeals for the 8th Circuit, is 
quoted as follows at page 452: 

(2) The essential fact necessary to be 
covered bv the evidence was the existence of 
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total and permanent disability at the I time 
the policy lapsed, which was May 31, 11919. 
There was abundant evidence of total and 

j 

permanent disability at the time of the itrial, 
and for some time preceding. That,!how¬ 
ever, was not sufficient. While it is not 
necessary to show the exact time suclj dis¬ 
ability began ( United States v. Scott, pO F. 
(2d) 773, 774 (C.C.A. 6), it is necessary to 
show that it existed while the policy wjas in 
force, before it lapsed. It is alleged ill the 
complaint that such total and permanent 
disability existed before the policy lapsed. 
It was necessary so to allege, and so to offer 
proof before there could be a recoverv Under 
the contract sued on. Among the manv leases 
so holding in this court, are United Stakes v. 
Le Due, 48 F. (2d) 789, 791, 793, and Blair 
v. United States, 47 F. (2d) 109, 110; and 
in other circuits: United States v. La-ip son, 
50 F. (2d) 646, 650, 651 (C.C.A. 9); Ufiited 
State v. Ty rako tv ski, 50 F. (2d) 766, 767, 768 
(C.C.A. 7): United States v. Burke, ^0 F. 
(2d) 653, 655. 656 (C.C.A. 9): United States 
v. Scott, 50 F. (2d) 773, 774 (C.C.AL 6); 
Kelley v. United States, 49 F. (2d) S96| 897, 
898 (C.C.A. 1); Boss v. United States, 49 F. 
(2d) 541, 542 (C.C.A. 5); Carter v. United 
States, 49 F. (2d) 221, 222 (C.C.A; 4); 
United States v. Searls, 49 F. (2d)! 224 
(C.C.A. 4); United States v. Harrison, 49 F. 
(2d) 227 (C.C.A. 4). 
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CONCLUSION 


Appellee respectfully submits that the only ac¬ 
tion for the trial court at the conclusion of plain¬ 
tiff's case was to direct a verdict, and it is respect¬ 
fully submitted that the judgment of the court 


below should not be disturbed. 

Leslie C. Garnett, 

United States Attorney, 
Walter M. Shea, 

Assistant United States Attorney, 

Attorneys for Appellee. 
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